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A.l. ASSIGNMENT OF ERROR

1. The Court erred in failing to adequately protect Mr Bent’s right to

parent-child association and parental autonomy.
2. The Court erred in overlooking reliable concerns of Ms‘ Bent’s
| fitness as required to protect the Bent children’s interests. |
3. The Court erred in undermining the bilateral parénting evaluation
through unequal treatment of the Bent parents.

The Court erred in failing to hold both Bent pdrents accountable .

'B.

for financial support of their children per state policy.

n

. The Court erred in failing to protect Mr Bent’s right to personal
| autonomy and his individual property rights.
6. The Court erred in denying Mr Bent the option to provide for his

children as appropriate being the most financially burdened.

7. The Court erred in declaﬁng Ms Bent a primary parent for the

relocation assessment without appropriate due diligence.
8. The Court erred in subordinating Mr Bent’s right to parent-child

association in the relocation assessment.

A.2. ISSUES PERTAINING TO ASSIGNMENT OF ERROR
. 1. Does presumption of constitutionality apply to County orders

implicating civil liberties? (Pertains to Errors 1 through 8.)



2. Did the County’s violation of Mr Bent’s and his children’s right to

equal protection of their interests through dissolution undermine

| the Parenting Plan validity? (Pertains to Errors 1 through 8.)

3. Did the County fail its parens patriae duty to assure the Bent
children were entrusted to fit parent(s) who could meet basic,
‘essential parental obligations? (Pertains to Errors 2 through 4.)

4. Did the County’s violation of Mr Bent’s right to personal liberty
render the asset division and support provisions of the divorce
decree cpnstitutionally void? (Pertains to Errors 4 through 6.)

5. Did the lack of strict scrutiny rigor in the relocation assessment
render the relocation approval and associated Parenting Plan
constitutionally void? (Pertains to Errors 7 and 8.)

!

6. Does Mr Bent have a cause of action under 42 U.S.C. § 19837

(Pertains to Errors 1 through 8.)

{ B. STATEMENT OF THE CASE

| Ms Bent’s attorney submitted the petition for dissohition én
L 6/10/13 permitting the issuance of an Ex Parte Temporary Restraint Order
(TRO) primarily to restrain-Mr Bent from returning to the family home,
contacting their two children and encroaching on Ms Bent. The judicial

officer did not need to validate Ms Bent’s claims nor assess veracity. The



TRO was issued solely pursuant to broad statutory authority. CP 12.

The TRO was presented to Mr Bent in view of his children
immediately following an awards ceremony for their second child. RP
343. Mr Bént was not permitted to retrieve his critical items from the
family home (clothing, medication, etc). Mr Bent had been the sole
working parent through their children’s lives but sought egalitarian living.
RP 424. Ms Bent attempted several self-employment alternatives (like
Hannah Walters Group RP 375) before ’completing a Marketing MBA
intending to secﬁre employment but, for 6 years preceding this action, had
purportedly been job hunting, submitting “countless” resumes without
success. RP 376-377. Mr Bent was ordered to provide approximately 65%
of his income to Ms Bent retroactive to date of separation.- Ms Bent was

not ordered to, nor did she secure a job and, though capable, is dependent

on Mr Bent. CP 117 §2.12 & RP 436. During Oral Orders, Ms Bent was

imputed at half her statutory wage ($70k annually per RCW 26.19.071).
THE COURT: “so I think I will impute to you at a conservative $35,000 at
this point”. RP 673 & RP 743. In contrast, Mr Bent was imputed at full
wage though he requested flexibility to enable a life-style change. RP 433.
In petitioning for dissolution Ms Bent claimed Mr Bent was violent

and mentally unstable — declaring he was a danger to her, their children

~ and the US Governmenf. CP 11 9 2.2. As evidence for her emergency Ex

-3-




Parte petition, she provided photographs of miscellaneous items found six
months prior. RP 331. The County ordered his evaluation, and seeking to
conclusively convince the County, he arranged for a full psychological
evaluation inclusive of Minnesota Multiphasic Personality Inventory
(MMPI) completed by Dr Dudley, a forensic psychologist. CP 24 § 3.2.5.
Dr Dudley reported Mr Bent as a low risk of violence and confirmed Mr
Bent shared a loving relationship with both children who wanted more
time with their father. CP 25C page 18 & RP 35. Although his report
debased Ms Bent’s claims, the: County disregarded Mr Bent’s assertion of
her undiagnosed psychosis and his plea for her evaluated. CP 17 & CP 42.
Ms Bent relentlessly pled to avoid evaluation though her
melodramatic accusations and concerns were invalidated by a reaffirmed
evaluation of Mr Bent. CP 40 & CP 43. The County ;ontmued the

restrictions established by the TRO (though allowing for gradual increase

in time with children), and eventually agreed to a bilateral parenting
evaluation but explicitly instructed that “no psychological evaluation” of
Ms Bent was permitted. CP 48 9 3.2. However, days before releasing his
eight month study, the appointed psychologist, Dr Poppleton administered
a MMPI assessment of Ms Bent revealing multiple very high elevated
scales. Ex 2 page 22. This may indicate psychiatric issues but, per Dr

Poppleton, “raw-data hypotheses ... would need some degree of




corroboration”. He added “her profile was blown up across various scales,
where fqther's was not.” RP 113. He acknowledged failing fo review his
findings with Ms Benf’s counsellor as a “particular weakness of [his]
evaluation.” RP 156. Actually there were no collateral interviews to
validate Ms Bent self—asses‘smént which became relevant after her MMPI
revealed she “present herself in an overly favorable light.” Ex 2 page 21.
Yet, given these caveats, in reference to Ms Bent’s alarming
MMPI profile, he assured the Court, “At the end of the day, all that was |
considered” in his recommendation taking a “fairly liberal” approach
favoring Ms Bent. RP 115. The report Wa}s released a week before Trial. |
Mr Bent lacked time to secure a second expert opinion but more
importantly, the Trial Court refused to upset the pre-Trial Court’s no-

evaluation ruling and simply declared Ms Bent as “primary parent”. CP

116 9 2.1. However, the pre-Trial Court had never met with the couple

and relied on opinion of Ms Bent’s attorney. Mr ]éenf remains concerned
for their children in her care without the moderation provided by him pre-
separation and now by a temporary roommate. RP 88, 126 & 350. In
revealing testimony Ms Bent admitted she was troubled even by noh—
threatening, albeit candid, adult email from Mr Bent such as:

"Please be more timely with updates and make updates at

consistent time every other day. Erratic shifts from 8 a.m. one day
then 11:59 p.m. another is indicative of instability and leaves me




wondering about the environment you are creating for the kids."
RP 228. Seemingly because such over-the-edge embellishments are often
used to bias the divorce process, Dr Poppleton erroneously discounted the
significance of what otherwise may be evidence of psychosis. Among
other observations he testified:
“Well, mom has some borderline behavior in her home, which is
consistent with some of the other reports that T have. It's not what
we would consider in a clinical range, but it's pushing it is where
that's at.” RP 120.
“I brought up [to Dr Dudley] the [Ms Bent’s] allegations, which he
was fully aware of, and the conversation was is that, you know,
kind of a shaking of the head through the phone.” RP 141.
However, Ms Bent obviously believes Ther allegations; they were not
contrived to convince — they were artifacts that should alert the need for

treatment. RP 340 & RP 372. Though her revealing MMPI corroborated

Mr Bent’s initial claim, the County approved her cross-country relocation

%o Florida without additional evaluation. RP T1 3&CP17.
During the separation period Ms Bent made multiple complaints
about Mr Bent’s open emails, sundry text messages and a book about

cartoon weapons. CP 153. Both schools had the TRO notice and per

\ policy advised Ms Bent, exacerbating her hysteria, when Mr Bent returned
the weapons book. He was chastised for his child’s purchase of the kid’s

book and for asking if his children’s phones were confiscated. RP 222.



Though not dangerous, they caused Ms Bent anxiety and she submitted
each as evidence. Dr Poppleton said “I don't know if this would have,

frankly, reached the level of much concern” for average families. RP 40.

At Trial, all claims used by Ms Bent to secure the 15 month TRO

were rejected. The Court opined “I didn't find the testimony of the [ten]
photos with the mercury and the BB gun and the engineering notes from
MythBusters, I didn't find any of that to be to the point where I would
have 191 restrictions.” RP 749. Effectually recognizing Ms Bent, not Mr
Bent, as the true antagonist, p(;ssibly encouraged by her rbommate, a
conning convicted felon who befriended both Bent parents. RP 351.

Asset allocation favored Ms Bent though she contributed
negligibly to the family assets secured through Mr Bent’s labor. RP 713 &
740. Acknowledged “separate” property of Mr Bent’s Traditional IRA and

‘property earned exclusively by him were treated as “community”. CP 117

9 2.21. Minimal consideration was given to investment in Ms Bent MBA.
CP 740. She acknowledged receiving much during the marriage including
over $38,577 squaﬁdered durihg 2012-2013, costly plastic (cosmetic)
surgery and numerous vacations. RP 714, 255, & 257. She saved little of
what Mr Bent provided her. Ex 44 & RP 715.

The Parenting Plan is heavily inﬂuénced by the approved cross-

country relocation. CP 119 § IIl. It affords Mr Bent liberal time with his



children but compromises Mr Bent’s fundamental interest in day-to-day
association. RP 481. His time is burdened by long cross-country trips and
limits his participation in their daily lives. This is especially concerning
given Ms Bent relentless effort to control phone contact with children. CP

119 § VI & RP 731. Mr Beht holds joint decision authority; CP119§1V.

C. SUMMARY OF ARGUMENT

1. Mr Bent first questions the policy of “presumed constitutionality”
when applied to civil statutes and shows the policy fails substantive due
pfocess in such situations. On behalf the People of Washington, he
encourages the Court to take a bolder stance to protect the Peoples’ liberty
interests from majoritarian threats and requests the Court’s clarification of
the policy’s application to civil statutes.

2. Mr Bent introduces a more holistic perspective of “Parental

—-Rights”;-one-which incorporates-the-narrow-legal-viewpoint-and -parents’
pragmatic perspective. Distinguishing rights truly implicated reveals
equal protebtion hurdles that §vere violated throﬁgh the Bent dissolution
with sufficient prejudice to undermine the Bent Parenting; Plan. This
prejudice is common and the Bent case might not appear unique. The
measure however, is against .the Constitution and considering a

constitutionally valid dissolution reveals the manifest violations.




3. Parens patriae not only bestowed power, it also established a duty.
The County neglected this duty in failing to ensure the Bent children were
entrusted to fit parent(s) who can perform essential parental obligations.

4. County practices, based mostly on ancient doctrines, conflict with

the contemporary concept of marriage. Social evolution made undue

burdens of what were acceptable and useful socio-economic incentives in

ancient days. This contemporary view reveals due process violations in
the Bent case invalidating financial provisions of the decree.

S. The neutral “child best intereé ” principle assures most dissolution
statutes do not prejudice decisions in favor of either parent but the
reloéation act introduced a discriminatory clause that disturbed that
balance. The Bent case lacked proper rigor to avoid discrimination, Which

invalidated the relocation approval and the associated Parenting Plan.

6. Constitutional violations were authorized by County policy

maker(s) under the color of law and exposed Clark County Municipality to

42 US.C. § 1983 claims.

D. ARGUMENT

~ (

1. PRESUMPTION OF CONSTITUTIONALITY IS
INAPPROPRIATE WHEN CIVIL LIBERTIES ARE IMPLICATED

a. Constitutional Errors Raised Pro Se on Appeal

This brief supplements Mr Bent’s Motion to Stay and Motion to



Accelerate. He raises constitutional arguments not developed at Trial and,
as required, shows manifest error. Proceeding pro se, he seeks the courts
indulgence for any formatting or procedural oversights.

“To meet RAP 2.5(a) and raise an error for the first time on appeal,

an appellant ... must identify a constitutional error and show how

the alleged error actually affected the appellant’s rights at trial." -
State v. O'Hara, 167 Wash.2d 91, 98, 217 P.3d 756 (2009).

“Pleadings drafted by laymen, proceeding in propria persona, are

to be interpreted by the application of less rigid standards than

those applied to formal documents prepared by lawyers.” Hansen
" v. May, 502 F.2d 728, 730 (9th Cir. 1974).

"The Federal Rules rejects the approach that pleading is a game of
skill in which one misstep by counsel may be decisive to the
outcome and accept the principle that the purpose of pleading is to
facilitate a proper decision on the merits." Conley v. Gibson, 355
U.S. 41, 48,2 L.Ed.2d 80, 78 S.Ct. 99 (1957).

Numerous opinions of various courts are quoted, many of which likewise
have quoted prior references. To improve readability, most internal

quotation marks and citation are omitted and internal contextual word

changes are demarcated in square brackets.

b. Presumed Constitutionality Inappropriate for Civil Statutes

“[TThe standard of review in a case where the constitutionality of a
statute is challenged is that a statute is presumed to be
constitutional and the burden is on the party challenging the statute
to prove its unconstitutionality beyond a reasonable doubt. ... [The
Judiciary] assume[s] the Legislature considered the
constitutionality of its enactments and ... speaks for the people.”
Island County v. State, 135 Wash.2d 141, 146-47, 955 P.2d 377
(1998).
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The presumption was established by the courts of yesteryears granting ...

“wide discretion in passing laws that [treat] some people
differently from others, and legislative classifications are valid
unless they bear no rational relationship to a permissible state
objective. ... Not all legislation, however, i$ entitled to the same
presumption of validity. The presumption is not present when a
State has enacted legislation whose purpose or effect is to create
classes [that] are inherently ‘suspect.’” Parham v. Hughes, 441
U.S. 347, 351, 99 S.Ct. 1742, 60 L.Ed.2d 269 (1979).

Speaking more generally, the Washington Supreme Court had declared:

“There is no presumption in favor of the constitutionality of any
regulation involving civil rights.” State ex rel. Holcomb v.
Armstrong, 39 Wn. (2d) 860, 863, 239 P. (2d) 545 (1952).

In contemporary judicial language, this questions the presumption when -
fundamental libérty interests are implicated or, generally, for County orders
needing to clear strict scrutiny. The Boyd Court advised:

“It is the duty of courts to be watchful for the constitutional rights

of the citizen, and against any stealthy encroachments thereon. ...

[Judiciaries] have no doubt that the legislative body is actuated by
the same motives; but the vast accumulation of public business

brought before it sometimes prevents it, on a first presentation,
from noticing objections which become developed by time and the
practical application of the objectionable law.” Boyd v. United
States, 116 U.S. 616, 635, 6 S. Ct. 524, 29 L. Ed. 746 (1886).

In our government structure, the Legislature represent the majority who are
not burdened by special legislation, however, ...

“[]egislation is measured for consistency with the Constitution by
its impact on those whose conduct it affects ... not the group for
whom the law is irrelevant.” Planned Parenthood of Southeastern
Pennsylvania v. Casey, 505 U.S. 833, 894, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992).
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And in so doing, the Judiciary is accountablé to ensure the Constitution
protects each individual while preserving the wisdom of past generations
and the Peoples’. commitment to future generations. The Judiciary being
the only branch of government identified by Washington State
Constitution (Article IV - The Judiciary: § 28 Oath of Judges) with the
distinguished duty to\ uphold the Constitution. Legislators’ oaths merely
expresses their commitment to respect the authorized inferpreters and it is
not prudent to presume them skill enough to evaluate constitutionality in
the complex realm of fundamental rights and quasi-suspect classes when
complicated by equal rights or due process concerns.

As witﬁ other government ruleé, fhis policy of presumed
constitutionality must clear substantive due process analysis. Holding the

policy as applicable when fundamental interests are implicated, then

indirectly, the policy itself implicates fundamental interestsand ...~
“strict scrutiny is the proper test under the facts, then the burden
shifts to [the Judiciary as] the party seeking to uphold the rule ...
to show the restrictions serve a compelling state interest and are
the least restrictive means for achieving the government objective."
Fusato, 93 Wash.App. at 768.

A bold assertion perhaps but the policy does not stand up to strict scrutiny.

Firstly, as suggested in Island County, the policy is premised on respect

for the legislature and possibly the stability of legislation. These may be
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compelling interests for a tyrannical monarchy, but the United States is
‘based on a unique premise and such objectives are at most important.
“[Wlhile sovereign powers are delegated to the agencies of
government, sovereignty itself remains with the people, by whom
and for whom all government exists and acts.” Yick Wo v.
Hopkins, 118 U.S. 356, 370, 6 S. Ct. 1064, 30 L. Ed. 220 (1886).
Secondly, it’s not the least restrictive means — it applies the same exacting
standard to any and all constitutional challenges whether a statute is new
or long standing, touches the heart or only the pocketbook, etc. As éuch
the policy fails when extended to legisiation that demands strict scrutiny
and suggests the presumption of constitutionality is invalid when
fundamental rights are implicated. of course, it is still incumbent on the
‘appellant to demonstrate an infringement of a protected liberty interest.

Strict scrutiny then requires the party seeking to uphold the rule to show

the infringement is not an undue burden — for “an undue burden is an

unconstitutional burden.” Casey, 505 U.S. at 877.
Mr Bent requests a Declaratory Judgment clarifying Washington
.Courts’ holding on presumed constitutionality of civil statutes.
“Where the question is one of great public interest ..., the court
may ... render a declaratory judgment to resolve a question of

constitutional interpretation.” Seattle School Dist. v. State, 90
Wash.2d 476, 490, 585 P.2d 71 (1978).

Half of marriages end in antagonistic dissolution. A large number of

desperate parents and spouses have prayed to retain their liberty in
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proportion to ex-partners. Considering the impact of this presumption, it
cannot be doubted that this clarification is of great public interest..
2. BOTH BENT PARENTS POSSESSED PERSONAL AND
INDIVIDUAL PARENTAL RIGHTS AND THE RIGHTS OF EACH
MUST BE EQUALLY PROTECTED
a.‘ The Constitution Governs County Orders in Dissolution
Similar to RCW 26.09.002, RCW 26.09.003 applies implicitly

through-out RCW 26.09. RCW 26.09.003, in pertinent part states:

“The legislature finds that ;there are certain components of the

existing law which do not support the original legislative intent. ...

Judicial officers should have the discretion and flexibility to assess
each case based on the merits of the individual cases before them.”

As recognized by RCW 26.09.003, RCW 26.09 speaks incompletely to

dissolution proceedings and identifying the source of constitutional
violations will. require more than simply showing statutory defects.

Though broad, the discretion afforded the Clark Couﬁty Municipality

Court by RCW-26.09.003 was bounded by the Constitution:

“[Judicial action is not immunized from the operation of the
Fourteenth Amendment simply because it is taken pursuant to the
state's common-law policy. ... And when the effect of that action
is to deny rights subject to the protection of the Fourteenth
Amendment, it is the obligation of [higher courts] to enforce the
constitutional commands.” Shelley v. Kraemer, 334 U.S. 1, 20, 68
S.Ct. 836, 92 L.Ed. 1161 (1948).

As such, County orders violating the Constitution were not exempt by

RCW 26.09.003. Given the presumption of constitutionality seems to be
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standing policy for civil orders, Mr Bent shows to the required “beyond a
reasonable doubt” standard, the County’s orders violated his constitutional
rights through the dissolution process and in the decree.

“Standard of Review. Constitutional challenges are reviewed de

novo.” Fusato v. Washington Interscholastic Activities Ass'n, 93
Wash.App. 762, 767, 970 P.2d 774 (1999).

b. Holistic Perspective of Parental Rights and Rights Implicated
To appreciate the principal constitutional deprivation and gravity

of Mr Bent’s claims, it is useful to clarify the interest implicated so as to

guide the constitutional analysis. The King Court hypothesized the ...

“dissolution proceeding is a private civil dispute initiated by
private parties to resolve their legal rights vis-a-vis each other and
their children. ... The State is not a party to the proceedings with
regard to determining the manner in which parental rights are
divided under the parenting plan ... both parents remain parents
and retain substantial rights ....” In re Marriage of King, 162
Wash.2d 378, 386, 174 P.3d 659 (2007). '

The majority appears to overlook the State’s practical impact as arbitrator,

approver and typical biased influencer. Indeed, the Bent parenting plan

was highly influenced by the County practices and its preerhinent control.
“[A] court must agree that a parenting plan jointly agreed to by the
parents is in the best interests of the child [and] the only way a
custody decree can ensue is by invoking the state's judicial
machinery." King, 162 Wash.2d at 416 - 420 (Madsen dissenting).

But more importantly, while both parents retain substantial rights, the

majority missed a critical distinetion Chief Justice Madsen wisely noted:

-15 -



“The fundamental interest at stake in this dissolution proceeding

[is] a parent's fundamental interest in the day-to-day

companionship, care, and charge of his or her children ... [and] the

parent-child relationship, not just its bare existence." King, 162

Wash.2d at 672 (Madsen dissenting).
Parents, like Chief Justice Madsen, view these pragmatic interests as the
real essence of Parental Rights. The majority overly focused on the legal
- right to parentage, which by analogy, was akin to a car title and assured
Ms King both parents remain listed as legal owners; essential and certainly
desired but not satisfying. The truly treasured aspects of Parental Rights,
akin to possession and control of said car were casually paréed during the
State controlled arbitration process. The Bent case was similarly Onerous.

These treasured interests are highly important to Mr Bent who

reflects a growing trend among contemporary families ...

“in the sharing of parenting responsibilities during marriage, and a

strong desire on the part of [both] parents to continue sharing in
those responsibilities after the marriage ends.” In re Marriage of

Pape, 139 Wash.2d 694, 708,989 P.2d 1120 (1999).

“Within the last decade or two, society has recognized the value of
involving both parents in child rearing.” In re Marriage of
Littlefield, 133 Wn.2d 39, 48, 940 P.2d 1362 (1997).

[And,] “to deny to the child an opportunity to know, associate
with, love and be loved by either parent, may be a more serious ill
than to refuse it ... things which money can buy." In re Marriage
of Hadeen, 27 Wn. App. 566, 580, 619 P.2d 374 (1980).

“[M]aternal and paternal roles are not invariably . different in

importance. Even if ... mothers as a class were closer than ...
fathers to their newborn infants, this generalization ... become less
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acceptable ... as the ... child [ages].” Caban v. Mohammed, 441
U.S. 380, 389, 60 L.Ed.2d 297, 99 S.Ct. 1760 (1979).

Mr Bent’s interest, referenced here as his right to parent, is reflected in
these opinions and has been described as the right, coupled with the high
duty, to prepare his children for additional obligations. It included his
fundamental 1iberty. interests in parent-child associaﬂon and parental

autonomy. Most valued, his right to parent-child association, spans the ...

"two types of associational rights protected by the Constitution: the
freedom of ‘expressive association' and freedom of “intimate
association.' ... These relationships are protected because they
have played a critical role in the culture and traditions of the
Nation ... Such relationships ... attend the creation and sustenance
of a family, including ... raising and education of children.”
American [ egion Post No. 149 v. Wash. State Dept. of Health, 164
Wn.2d 570, 595, 192 P.3d 306 (2008).

This highly protected right is counterpart to the duty he accepted since
their birth — a commitment to prepare his children for an independent,

productive life — through strong parent-child relationships. The Bent boys

are preparing for life as productive men and hopefully fathers. Equal time
with their employed fa‘;her will provide valuable, well-rounded guidance.
It is critical to recdgnjze this right is Mr Bent’s personal, individual
right and it did not depend on either the spousal or parental arrangement.
“The Constitution protects individuals, men and women alike,
from unjustified state interference. ... [Spouses] do not lose their

constitutionally protected liberty when they marry.” Casey, 505
U.S. at 896 - 98.
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So critical is this right and the relationships it protects, that ...

“[t]he state cannot deprive an unadjudicated parent of his or her
constitutional parental rights simply because those rights may be
restored at some future date. The Constitution demands more. ...
[DJue process requires a specific adjudication of a parent's
unfitness before the state can infringe the constitutionally protected
parent-child relationship. [It affirms] a parent's right to control the
care, custody, and control of his or her children—applies to
everyone, which is the very nature of constitutional rights. [A
doctrine that] allows the court to deprive a parent of this
fundamental right without any finding that he or she is unfit, it is
an unconstitutional violation of the Due Process.Clause of the
Fourteenth Amendment.” In Re Sanders, p21-23, § IIl:A - § IV
(2014). (Opinion not yet in print. See Appendix A.)

c. Equal Protection Violation of Right to Parent-Child Association

While Mr Bent’s legal right to parentage was undisturbed, his right
to parent-child association was severely infringed by the County through-
out the separation period, imparting an onerous bias in the dissolution
process that was perpetuated by the decree. CP 119 § 3.2. Understandably,

the County was obliged to engage given family harmony was disturbed by

dissolution and post-dissolution long-distance relocation. It is recognized:

~ “A parent's right to control the custody and care of her children is
not absolute, as the state has a legitimate interest in protecting "the
moral, emotional, mental, and physical welfare of the minor" and
in some circumstances "neglectful parents may be separated from
their children." Stanley v Illinois, 405 US 645, 652; 92 S Ct 1208;
31 L Ed 2d 551 (1972). The United States Constitution, however,
recognizes "a presumption that fit parents act in the best interest of
their children" and that "there will normally be no reason for the
State to inject itself into the private realm of the family to further
question the ability of [fit parents] to make the best decisions
concerning the rearing of [their] children." Troxel, 530 US at 68-
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69 (opinion by O'Connor, J.).” InRe Sanders, p11, § IL.D.

“[I]n assessing the constitutionality of a procedure which infringes
upon parents' rights to the care, custody, and companionship of
their children, it is necessary to ascertain the proper balance
between the parents' constitutional rights and the State's ... interest
in protecting the best interests of the child.” In re Welfare of
Sumey, 94 Wn.2d 757, 762, 621 P.2d 108 (1980).

This “proper balance” has beén outlined by higher courts in
numerous opinions over the years but rarely in context of a contemporary
dissolution. In the Bent case the balance was not simply between the
County aﬂd the Bents, but between the Couﬁfy and the competing interests
of two, possibly similarly situated Bent parents with equally valid
individual liberty interests. This seemingly complex balance would hax-fe
been rational had proper equal rights prinéiples been employed but instead
the Bent dissolution was dictated by the County’s preeminent control.

“Equal protection requires that all persons similarly situated should
be treated alike [and] is aimed at securing equality of treatment by

“prohibiting ~hostile discrimination. Under the equal protection
clause, the appropriate level of scrutiny depends on the ... rights
involved. ... Strict scrutiny ... applies to laws burdening
fundamental rights or liberties.” Am. Legion, 192 P.3d at 600.

Mr Bent’s fundamental right to associate was implicated, requiring strict
scrutiny rigor but, similar to other cases of recent, was missed:
“No case has ever applied a strict scrutiny analysis in cases

weighing the competing interests of two parents.” In re Parentage
of L.B., 155 Wash.2d 679, 710, 122 P.3d 161 (2005).

While the contemporary term “strict scrutiny” was missing, the principle
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was embedded and evident in the Munoz case. The Munoz Court without

. hesitation, declared both parents’ rights must be gqually protected given

freedom of religion was at stake. The Munoz Court held:
“[Clonstitutionally, American courts are forbidden from interfering

with religious freedoms ...”. Munoz v. Munoz, 79 Wn.2d 810,
812,489 P.2d 1133 (1971).

“Forbidden” was an overstatement but speaks to the heightened level of .
scrutiny implicated by the First Amendment right — in fact strict scrutiny.
The high Court’s explicit mention of “constitutionally” and “American
courts” provided feedback to Family Courts still mired in the ancient
practices of Chancellery but needing to mature into constitutionally
principled American courts. Such scrutiny is not limifed to religion for ...
“[none] of the great liberties insured by the First Article can be
given higher place than the others. All have preferred position ...

All are interwoven there together.” Prince v. Massachusetts, 321
U.S. 158, 164, 64 S.Ct. 438, 88 L.Ed. 645 (1944).

“[Intimate- human-relationships-must-be-secured-against undue

intrusion by the State [to assure] individual freedom ... central to
our constitutional scheme. In this respect, freedom of association
receives protection as a fundamental element of personal liberty.
[The Court] recognized a right to associate for the purpose of
engaging in those activities protected by the First Amendment”.
Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984).

Also critical, the Munoz parents were presumed similarly situated. Simply
being independently “fit” parents established constitutional equivalence.

“Even if it were shown, for example, that a ... couple desirous of
adopting a child would best provide for the child's welfare, the
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child would ... not be removed from the custody of its parents so
long as they were providing for the child adequately.” Reno v.
Flores, 507 U.S. 292, 304; 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993).
Meaning, so long as each can provide adequately, neither Bent parent was
better suited or more fit — both were similarly situated parents with regard
to their relationships with their children and their liberty interests were to
be treated equally. As such, the County was not permitted to select its
preferred Bent parent or presume one parent was better. Instead, it was
limited to validating parental fitness to justify its continued intrusion.
“[Wlhere the trial court does not follow the generally established
rule of noninterference in [a liberty interest] in child custody cases
without an affirmative showing of compelling reasons for such

action, we are of the opinion that this is tantamount to a manifest
abuse of discretion.” Munoz v. Munoz, 79 Wn.2d at 814.

d. Equal Protection Exemption: Compelling State Interest
Given need for strict scrutiny, discriminatory unequal treatment of

the Bents was not permitted unless there was compelling justification:

“[Because] such discrimination is unlikely to be soon rectified by
legislative means, these laws are subjected to strict scrutiny and
will be sustained only if they are suitably tailored to serve a
compelling state interest. Similar oversight by the courts is due
when state laws impinge on personal rights protected by the
Constitution.” City of Cleburne, Texas v. Cleburne Living Ctr.,
473 U.S. 432, 440, 105 S.Ct. 3249; 87 L.Ed.2d 313 (1985). '

Searching, Mr Bent finds no compelling State interest to justify the
County’s ongoing violation of his right to equal protection and treatment.

To begin, the County was not allowed to investigate Mr Bent without end.
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“[E]ven if it is constitutionally permissible to temporarily deprive a
parent of the custody of a child in an emergency, the state has the
burden to initiate prompt judicial proceedings to ratify its
emergency action.” Weller v. Dep't of Social Servs. for Baltimore,
901 F.2d 387, 396 (4th Cir.1990).

Dr Dudley’s thorough report (CP 25C) discredited claimed risk of harm
and left the County no reason to perpetuate its discrimination given ...

“[the Supreme] court has emphasized that a state can only.intrude
upon a family's integrity ... when parental actions or decisions
seriously conflict with the physical or mental health of the child."
In re Custody of Smith, 137 Wn.2d 1, 18, 969 P.2d 21 (1998).

Considering Mr Bent had provided a stable home for his children pre-
separation, Dr Dudley’s report then left no reason to doubt his parenting
ability. However, the County incessantly restricted time with his children.
Conversely, Ms Bent had never provided and the County had no reason to
assume she could now independently provide. Searching curiously, |

"it seems beyond dispute that the state has a compelling interest in
encouraging and fostering ... stability to the environment in which

children —areraised: —This—has always been —one of society's
paramount goals." Andersen v. King County, 158 Wn.2d 1, 87-88,
138 P.3d 963 (2006).

“[Plarents have a fundamental right to autonomy in child rearing
decisions. [Courts] has long recognized a constitutionally protected
interest of parents to raise their children without state interference.
... The safeguarding of familial bonds is an innate concomitant.”
Smith, 137 Wn.2d at 13 - 15.

“[TThe child and his parents share a vital interest in preventing
erroneous [abridgement] of their natural relationship. ... [Tlhe
whole community has an-interest that children be both safeguarded
from abuses and given opportunities for growth into free and
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independent well-developed citizens.” Santosky v Kramer, 455 US
745, 760-790; 102 S Ct 1388; 71 L Ed 2d 599 (1982).

An especially relevant post-separation consideration was the need for
separate living environments and required the County to have pursued its: -
“compelling interest in assuring that the primary obligation for
support of ... children falls on both natural parents [and]
responsibility for a child's support rests upon both parents.” State

v. Wood, 89 Wn.2d 97, 102-103, 569 P.2d 1148 (1977).
The County cannot overlook this compelling interest, supposing authority
to burden Mr Bent unequally simply at Ms Bent’s request as the ...
“Constitution confers upon no individual the right to demand
action by the State which results in the denial of equal protection
of the laws to other individuals,” Shelley, 334 U.S. at 22.

Instead, the County was obliged to ensure ...

“both parents shall be responsible for the financial support of their
children™ State v. Bowen, 80 Wn.2d 808, 813, 498 P.2d 877 (1972).

to provide for ...

—“the right of a child to basic nurturing includ[ing] the right to a
safe, stable, and permanent home ...” (RCW 13.34.020 in part).

The state also has an interest in reducing tension between the spouses, so
compelling that the Uniform Marriége and Divorceh Act established a
statutory right to divorce, reflecting the public policy that ...

"when a marriage has failed and the fémﬂy has ceased to be a unit,

the purposes of family life are no longer served and divorce will be

permitted. The [act] replaced the traditional grounds for divorce
with a "No-Fault" standard." Littlefield, 133 Wn.2d 50.
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The act was intended to enable dissolution without the contentious nature
of divorce and, by establishing a statutory right, the act eliminated
justification for quasi-criminal penalties. In addition, ...

“dissolution is supposed to finalize the parties' obligations to one

another,” In re Marriage of Valente, 179 Wn. App. 817, § 18, 320
P.3d 115, 119 (2014).

... requiring the County to ensure each parent attains self-reliance.

The State intrusion is gated out of respect for familial bonds and so

empowers fit parents by intruding only for substantial parental deficiency.
“‘[T]he best interests of the child’ is not the legal standard that
governs parents' or guardians' exercise of their custody: So long as
certain minimum requirements of child care are met, the interests
of the child may be subordinated to ... the interests of the parents
or guardians themselves. Reno, 507 U.S. at 304.

The County’s intrusion was therefore not justified on basis of the children.

It may have viewed protecting Ms Bent as a compelling interest but the...

“Supreme Court held that a State's failure to protect an individual

against private violence does not violate substantive due process
rights, because the State has no duty to provide its members with
adequate protective services.” Weller, 901 F.2d at 392.

“Further, ... the prevention of serious, personal harassment is
[only] an important government objective” State v. Williams, 144
Wn.2d 197, 221, 26 P.3d 890 (2001).

As such, comforting Ms Bent’s unfounded fears was not compelling
reason to infringe Mr Bent’s liberty. If it were compelling, the State

would assume guilt at the faintest allegation and hold suspicion, possibly
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indefinitely. Such action contravened the presumption of innocence
axiom though was exactly the horrid treatment enforced by the County.

In addition to these State objectives, the County has a financial
interest in the Child Support Performance and Incentive Act, which is
federally funded at roughly $500 million annually (per H.R.3130). The
County secured added incentives by eﬁforcing high support obligations on
parents like Mr Bent. This monetary kickback was not compelling and
hopefully did not contribute to its bias. Suspicious, it was the onl& motive
that consistently comports with the County’s otherwise irrational orders.

These references show‘the County’s compelling objective (should)
center on providing stable environments to promote children’s wellbeing
through stfong parent-child relationships enabied by equally responsible,
independent and empowered fit parents — in short, stable families. The

County’s unequal treatment contravened this objective on multiple levels.

e. Equal Protection of Dissimilar Situated Parents
' Equal protection does not always mean equal opportunity outcomes.
In situations where a single option must be selected, due process requires
the rights of both still be given equal deference in the decision, and the ...
“Court has held that when [parents] disagree on [a] decision, the
view of only one of the two ... partners can prevail. [A]s between
the two, the balance weighs in [the burdened partner’s] favor. This

conclusion rests upon the basic nature of marriage and the nature
of our Constitution.” Casey, 505 U.S. at 896.
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Implicitly, even in these situations, it was not up to the lCounty to decide.
Mr Bent, the only fit parent willing to provide, was the most burdened and
so was best suited and capable to decide how to care for the Bent children.

“For the state to [recognize parents] authority to raise the child as

the parents see fit, except when the state thinks another choice

would be better, is to give the parents no authority at all.” Smith,

137 Wn.2d at 20.
f. County Orders Violated Right to Parent-Child Association

The County’s failure to equally protect Mr Bent’s right to parent-
child association violated his right to equal protection, and his and his
children’s mutual right to associate. Its actions were not saved by the
compelling State interest. The violation erroneously biased the relocation
assessment and the resultant parenting arrangements. The validity of the
/

Parenting Plan was thereby undermined. (Infirmity of the relocation order

is argued later and concluded the Parenting Plan is void.)

3. PARENS PATRIAE DUTY -OBLIGATED THE COUNTY TO
ASSURE THE BENT CHILDREN WERE ENTRUSTED TO FIT
PARENT(S)
a. Parental Fitness: Financial Independence

Oddly, RCW 26.09 does not explicitly define “fit parent”. Instead,
the judicial officer, per RCW 26.09.003, may consider relevant criteria.
Criteria available elsewhere in RCW and in judicial opinions establish a

“fit parent” as one willing and able to meet basic, essential parental
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obligations for their child. The Lybbert Court presented five and added:

“However, ... dominant consideration is the moral, intellectual and
material welfare of the child [and the] parental relationship [is]
subordinate.” In re Adoption of Lybbert, 75 Wn.2d 671, 674, 453
P.2d 650 (1969). (Emphasis added.)

To be considered fit Ms Bent must, among the five basic obligations ...

“supply the necessary food, clothing, and medical care [and]
provide an adequate domicile”. Lybbert, 75 Wn.2d at 674.

To provide these needs, likely required Ms Bent to first be self-reliant.
Judicial opinions, in addition to clarifying parental obligations,

discern “Fit” and “Unfit” as levels of fitness but also imply an in-between

level of inadequacy or “Not Fit Enough”. Inadequacy does not imply

“Unfit” as in In re Welfare of Key where an otherwise fit mother could not

support her disabled child and was simply Not Fit Enough. This concept
also comports with dependency and de facto parentage where ...

“a finding of parental unfitness is not an absolute prerequisite to

dependency.” In te Dependency of Schermer, 161 Wn.2d 927, 941,
169 P.3d 452 (2007).

“Establishing de facto parentage requires a showing that ... the
petitioner assumed obligations of parenthood without expectation
of financial compensation” In re Custody of BMH, 179 Wash.2d
224,930,315 P.3d 470, 478 (2013).

Equal-treatment is mandatory for parents as a class and criteria used must
apply equally in all parental fitness assessments, be it dependency, de

facto parentage or parents like Ms Bent seeking custody. Am. Legion, 192
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P.3d at 600. Applying these, Ms Bent risks dependency and denial of de
facto parentage given she requires compensation. RP 253. It violated equal
rights principles to grant her custody yet strip a child from a similarly
situated parent via dependency — especially one earnestly striving for self-
reliance (Ms Bent’s compensation is ethereal as argued in § D.4.c).
b. Parental Fitness: Duty to Children
In additional to lacking self-reliance, there was also her possible

psychosis that the County cannot simply brush aside.

“It is well established that when a child's physical or mental health

is seriously jeopardized by parental deficiencies, the State has a

parens patriae right and responsibility to intervene to protect the

child. ... In balancing the legal rights of parents against the rights

of the child, the rights and safety of the child shall be the

paramount concern.” Schermer, 161 Wn.2d at 941.

“But evidence of actual damage is not 'required. Rather, the

required showing is that a danger of psychological damage exists.”

In re Marriage of Burrill, 113 Wn. App. 863, 872, 56 P.3d 993
(2002). :

“The right to familial integrity ... does not include a right to
remain free from ... investigations.” ... An anonymous tip may

 justify investigation ....” Croft v. Westmoreland County Children
& Youth Servs., 103 F.3d 1123, 1125-26 (3d Cir. 1997).

The County’s parens patriae duty obligated it to assure the Bent children

. were entrusted to fit parent(s) and these opinions suggest either parent

could raise fitness concerns sufficient to justify County intervention. Case

in point, based simply on Ms Bent’s claims, the County studied Mr Bent
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keenly. So keenly, he was chastised for asking if his children’s phones
were confiscated. Dr Poppleton observed these queries created issues
because Ms Bent was highly sensitized to such questions. RP 48. Mr
Bent’s sundry emails, text messages and a cartoon book about weapons
were heavily scrutinized. Though not dangerous to Ms Blent or the
children, they proved problematic given the ongoing County surveillance.
Likewise, the County was 'equally obligated to investigate reliable
counter-claims, raised by Mr Bent and corroborated by Dr Poppleton,
concerning Ms Bent. RP 113. Instead, the County kept her possible
psychosis hidden throughout the dissolution, contravening the “child’s
best interest” guiding principle, though having no legitimate reason for its
favorable assessment of Ms Bent. CP 48 q 3.2. By dismissing this
concern, the County failed its obligation to the Bent children as ...

“Custody may not be awarded unless and until there is a finding

that the person being given the children is a fit and proper person
to be entrusted with their upbringing.” Barefield v. Barefield, 69
Wn.2d 158, 165, 417 P.2d 608, (1966). '

“[Tlhe trial court erred in failing to make a finding as to [parent’s]
fitness or unfitness to have the custody of the children.” Hansen v.
Hansen, 43 Wn.2d 520, 528, 262 P.2d 184 (1953).

However important, this principle was undermined by the County’s “no

psychological evaluation” order of Ms Bent. Worst though, it’s relocation

assessment entirely bypassed adjudication of parenting roles by ignoring

\
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RCW 26.09.187 “Criteria for establishing permanent parentihg plan”. RP
145. Such obvious negligence finds no support in the Constitution:

“Adjudication protects the parents' fundamental right to direct the.
care, custody, and control of their children, while also ensuring
that the state can protect the health and safety of the children.
Admittedly, in some cases this process may impose a greater
burden on the state than would application of [ancient doctrines]
because "[p]rocedure by presumption is always cheaper and easier
than individualized determination." Stanley, 405 US at 656-657.
But as the United States Supreme Court made clear in Eldridge,
constitutional rights do not always come cheap. The Constitution
does not permit the state to presume rather than prove a parent's
unfitness [or fitness, when in question] "solely because it is more
convenient to presume than to prove." Stanley, 405 US at 658.” In
Re Sanders, p23, § IV.

Dr Poppleton summarized: “there's enough evidence to support that she’s
having adjustment difficulties”. RP 68. This intensifies concern given:

“Children of divorce do better when the well-being of the primary
residential parent is high. Primary residential parents who are
experiencing psychological, emotional, social, economic, or health
difficulties may transfer these difficulties to their children and are
often less able to parent effectively.” Pape, 139 Wash.2d at 709.

“[V]isiting this condemnation on [the Bent children] is ... unjust
[and] is contrary to the basic concept of our system that ... burdens
should bear some relationship to individual responsibility.”
Parham, 441 U.S. at 353.
Obviously, the Bent children were not responsible for the dissolution yet
the County ignored its duty to ensure they were entrusted to fit parent(s),

simply at Ms Bent’s insistence. CP 43. Ironically, fit parents focus on

their children and do not fear evaluation but the unfit have need to hide.
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c. Parental Fitness: Equal Protection and Ms Bent Evaluation
Admittedly, no formal finding of fitness was made for either parent
but implicitly, Mr Bent passed extensive evaluation with no parental
limitations. Of course, he is not flawless and thankfully, the ...
"fundamental liberty interest of ... parents in the care, custody, and

management of their child does not evaporate simply because they
have not been model parents." Santosky v Kramer, 455 US at 753.

Ms Bent, on the other hand, remains shrouded though there were
heightened fitness concerns from her MMPI. Ex 2 page 22. Such warnings
cause worry as the MMPI is considered a standard for validity. A Judge’s

Guide: Making Child-Centered Decisions in Custody Cases states:

“A test that has been in use for a long time, widely administered,
and researched with published results, as is true of the MMPI,
would have an established validity.” Second Edition page 109.

Per Dr Poppleton “this was a one-sided evaluation and the focus was not

mom, it was dad.” RP 145. The ’County’s suspicious bias was improper.

“The guarantee of equal protection cannot mean one thing when
applied to one individual and something else when applied to a ...
another ... If both are not accorded the same protection, then it is
not equal.” Regents of the University of California v. Bakke, 438
U.S. 265, 289-90, 98 S.Ct. 2733, 57 L.Ed.2d 750 (1978).

For “Treatment” the doctor suggested continued divorce counselling and
personal reflection for Mr Bent. For Ms Bent, from his shallow review:
“Equally, [Ms Bent] needs a lot of support. As an additional

requirement to the move she should have to establish care with a
mental health and medical provider in Florida for mental health
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and physical health support, help with objectivity ...” Ex 2 page 33.

Yet, without even a call to Ms Bent’s counsellor by the doctor, the
County blindly accepted his imbalanced report as suitable basis for the
relocation assessment. The doctor admitted taking a “fairly liberal”
favorable view of her MMPI profile in his “one-sided evaluation”. RP
115. However, Ms Bent cannot be presumed fit; she must be held to the -
same standards as Mr Bent. Unless held accountable for attaining fitness
she will avoid remedial steps to overcome her diffidence. A full evaluation
and consideration of her fitness was critically required — for the children’s

- sake and for herself.
4. THE BENT SPOUSES’ INDIVIDUAL RIGHTS WERE
UNAFFECTED BY MARRIAGE AND EACH WAS EQUALLY
RESPONSIBLE FOR THEMSELVES AND THEIR CHILDREN

a Contemporary Marriage: a Bilateral Loyalty

o Mr-Bent? s-rights-to-autonomy-and-property were-ignored.-Violations-stem

from ancient practices, so socially engrained as to be imperceptible, and
perpetuate not from need but due to precedent. As recognized ...
“the equal rights amendment ... firmly requires equal
responsibilities as well. ... The mutuality of responsibility of both
parties for their children has been made even more explicit by the
adoption of the dissolution of marriage act, Laws of 1973.” Smith
v. Smith, 13 Wn. App. 381, 385, 534 P.2d 1033 (1975).

ERA, now fully entrenched, brought pervasive social change. Tolerance

for inequality in spousal relationships was rejected. So much so, modern
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spouses are now seen as distinct persons with undisturbed equal individual
rights, yet the ancient post-separation compensatory practices linger.

“Modern realities do not comport with the traditional "supposed
unity" of husband and wife. ... Things have changed. ... neither
spouse is liable for the separate debts of the other and either spouse
may sue the other for invasion of separate property rights.” Freche
v Freehe, 81 Wn.2d 183, 186-187, 500 P.2d 771 (1972).

“[N]ot so long ago,...a different understanding of the family and of
the Constitution prevailed. [In 1873, the] Court reaffirmed the
common-law principle that a woman had no legal existence
separate from her husband,...many of the special rules of law
flowing from and dependent upon this cardinal principle still exist
in full force in most" States. ... These views...are no longer
consistent with our understanding of the family, the individual, or
the Constitution. ... [Spouses] do not lose their constitutionally-
| protected liberty when they marry.” Casey, 505 U.S. at 896-98.

Undoubtedly, this ancient cardinal principle survived in state regulations:

“Civil marriage is an institution that is created, maintained, and
controlled by the State to serve state interests. The State controls
access to the institution, and dissolution of it.” King, 162 Wn.2d at
416 (Madsen dissenting).

~ However, even though highly regulated, constitutionally a marital ...

“couple is not an independent entity with a mind and heart of its
own, but an association of two individuals each with a separate
intellectual and emotional makeup.” Casey, 505 U.S. at 896.

“Marriage is a coming together for better or for worse, hopefully
enduring ... an association that promotes ... a bilateral loyalty, not
~ commercial or social projects.” Zablocki v. Redhail, 434 U.S. 374,
! 384, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978).

| That is to say, the Bent marriage did not initiate a “social project” to serve

State interests. As the Yick Court reminds, in our system, our government
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~ " affairs.” Smith v. Smith, 13 Wn. App. at385.

_ exists for the People and exists specifically to protect liberty; The Bent

marriage established an intimate “bilateral loyalty”; a union whereby each
Bent spouse committed to reciprocate. This union was vital to the State as
it sustains the ensuing family and deserved protection. And so:

“[Marriage is] for as noble a purpose as any involved in our prior
decisions.” Zablocki, 434 U.S. at 384.

In ancient days, marriage granted Mr Bent absolute dominion over
Ms Bent and in return he was indebted to re-establish her post-separation
identity. However, their marriage was consummated in the contemporary
era of equal individual rights and she was nevef burdened by the atrocities
of male dominion. She never ceded her identity and was legally equal at
all times. There is no longer a basis for a compelling State interest.

Unlike ex-wives of ancient days, she also benefited frbm anera ...

“of women's emancipation and ... participation at almost every
level of responsibility in business, government and community

Her education and assets received during marriage afford much and,
unlike ancient-day ex-v;fives, her capabilities exceed'the threshold for
many welfare benefits. Her support is now an undue burden for the State
because she can support herself and the State cannot simply transfer undue
burdens to Mr Bent. She chose her lifestyle and could not be compelled by

Mr Bent. Moreover, before “No-Fault”, divorce was a quasi-criminal
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T 431U.8.494,499, 52 LEd.2d 531,97 S.Ct. 1932 (1977). —

deed with incumbent guilt and justification for possible penalties.

Those social burdens were all eradicated. Social transformation
from equal rights and “No Fault” eradicated ancient compelling interests
and quasi-criminal penalties. The State now lacks justification to ignore
Mr Bent’s rights and to infringe his liberty for Ms Bent’s benefit.

“The Constitution protects all individuals, male or female, married
or unmarried, from the abuse of governmental power, even where
that power is employed for the supposed benefit of a member of
the individual's family.” Casey, 505 U.S. at 898.

“State laws defining and regulating marriage ... must respect the

constitutional rights of persons.” United States v. Windsor,
U.S._ , 133 S.Ct. 2675, 2691 (2013).

The rights of the Bent spouses must be equally valued and protected. The
children’s wellbeing, of course, remains a compelling State interest and ...

“[agreeably,] the family is not beyond regulation. ... But when the
government intrudes on choices concerning family

arrangements, [high courts] must examine carefully the importance
of the governmental interests advanced.” Moore v. East Cleveland,

b. Due Process Violation of Right to Parental Autonomy
Mr Bent’s individual right to parental autonomy was highly protected and
the County’s intrusion, stripping him of his ability to direct his children’s
upbringing and provide for them as he felt proper, was unjustified.
“The federal constitution protects ... the right to autonomous
decision making (including issues relating to ... family

relationships, child rearing, and education). [This] interest in
autonomy is a recognized fundamental right. ... Fundamental
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liberty interests include the right ... to direct the education and
upbringing of one's children". Am. Legion, 192 P.3d at 592-595.

Mr Bent provided substantially for his children’s moral, intellectual and
material welfare since their births. RP 327. He emphasizes ....

“the rights of the parents are a counterpart of the responsibilities
they have assumed. [T]he liberty of parents ... was described as a
right, coupled with the high duty, to recognize and prepare the
child for additional obligations. The linkage between parental duty
and parental right was stressed again ... when the Court declared it
a cardinal principle that the custody, care and nurture of the child
reside first in the parents, whose primary function and freedom
include preparation for obligations the state can neither supply nor
hinder. ... [T]he relationship of love and duty in a recognized
family unit is an interest in liberty entitled to constitutional
protection.” Lehr v. Robertson, 463 U.S. 248, 257-58, 77 L.Ed.2d
614, 103 S.Ct. 2985 (1983).

In other words, the parenting functions intrinsic to parental autonomy
were coupled, each a counterpart to the others and inextricably linked.

Meaning, Mr Bent’s privilege to direct, authority to control and duty to

{

provide were firmly coupled and incorporated in his right to parental

autonomy. Separating these functions created disharmony and punishment
in disguise. Mr Bent’s parental autonomy was infringed when the County
ordered dissemination of parenting functions between parents, but...
“it is not within the province of the state to make significant
decisions concerning the custody of children merely because it
could make a "better" decision.” Smith, 137 Wn.2d at 20.
Worse though, while the County entirely stripped his right, it burdened

him entirely with the duty to provide by subsidizing Ms Bent. CP 119 &
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CP 120. This violated the critical “linkage between parental duty and
parental right”. Its scheme burdened Mr Bent so Ms Bent’s could enjoy
parental autonomy; such favoritism finds no support in the Constitution:
“Without ... findings of ... statutory violations, it cannot be said
that the government has any greater interest in helping one
individual than in refraining from harming another.” Bakke, 438
U.S. at 308-309.
Per due process, Mr Bent’s fundamental right to parental autonomy

was to be strictly protected and any infringement required the County’s ...

“restrictions serve a compelling state interest and are the least
restrictive means ..." Fusato, 93 Wash.App. at 768.

The County’s scheme was not the least restrictive means to provide for the
Bent children’s wellbeing. Only Mr Bent was capable and Willing to
provide for the children’s moral, intellectual and material welfare.
Requiring him to subsidize Ms Bent to do what he could to do himself was

cumbersome and improper. The least-restrictive approach would simply,

have assigned their custody to Mr Bent. This simple alternative would also
have permitted and encouraged Ms Bent to secure self-reliance.

Not only did the County’s scheme violate due process, it did so in a

manner that contravened the State’s interests and irrationally perpetuated

the failed contentious lopsided marital arrangement that triggered the
dissolution. Instead, the County was required to have pursued its ...

“compelling interest in assuring that the primary obligation for
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oo ___system that ... burdens should bear some relationship to individual

support of ... children falls on both natural parents [and] -
responsibility for a child's support rests upon both parents.” State
v. Wood, 89 Wn.2d 97, 102-103, 569 P.2d 1148 (1977).

Its scheme effectively penalized Mr Bent for working during marriage and
rewarded Ms Bent for not. It was tantamount to criminal penalty:
“The distinction to be made ... is not whether a proceeding is

"civil" or "criminal," but whether the individual [is] deprived of
liberty.” Luscier, 84 Wn.2d at 138.

Mr Bent was deprived of his parental autonomy, parent-child association
and his persoqal autonomy. Ms Bent chose to not work during marriage
and there was no material benefit in her not working. Any incidental
benefit was marginalized by yet more burden on Mr Bent to provide for
her. By age two, the children were in full-time care and have long since
been independent. RP 209, 354 & 541. She alone enjoyed the freedom of
not working and condemning Mr Bent for her choice was ...
“illogical and unjust [and] contrary to the basic c.oncept of our
responsibility or wrongdoing.” Parham, 441 U.S. at 353.
Mr Bent’s commitment during marriage enabled family stabﬂity
and aligns with the State’s interest but yet he was punished. Ms Bent on
the other hand, caused instability yet enjoys entitlements. CP 117 § 2.12.
The County, as Justice Sanders warned in Littlefield, 133 Wn.2d at 62,

facilitated the desires of a meanspirited spouse through unequal treatment.

The County’s orders violated substantive due process protection of
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Mr Bent’s rights and insidiously punished him in doing so.

c. Due Process Violation of Right to Personal Autonomy and
Personal Property

In like manner the County intruded Mr Bent’s personal rights to
property and autonomy. As npted earlier, the Bent marriage did not
distu\\rb Mr Bent’s individual rights and is protected by the Constitution.
The ‘ancient practice of coercing -Mr Bent to sustain Ms Bent post-
separation, with no such complementary obligation on Ms Bent, raised
equal protection trepidation and due process violation.

Bent marriage w;ls not a “social project” to serve State interests in
wealth distribution. Mr Bent contriButed his wages while the marriage
existed but, as noted in Valente, dissolution finalizes the parties' bilateral
obligations. He was not obliged to continﬁe his contribution unilaterally

for Ms Bent’s benefit and the State now lacks a compelling interest, apart

T T from the children’s wellbeing, to infringe Mr Bent’s liberty interests. -

“For, the very idea that one man may be cdmpelled to hold his ...
means of living, or any material right essential to the enjoyment of
life, at the mere will of another, seems to be intolerable in any
country where freedom prevails, as being the essence of slavery
itself.” Yick, 118 U.S. at 370.
The County’s orders imposed huge financial burdens preventing Mr
Bent’s pursuit of a simpler lifeétyle. RP 433. Instead he was effectively

enslaved by the County to finance an unnecessary parental arrangement of
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suspicious interest to the County. Mr Bent, a fﬁlly capable fit parent could
have cared for both children entirely on his own and fully satisfied the
State’s only enduring compelling interest. The County was not at liberty to
strip Mr Bent of his personal autonomy and the rights to his property.

“lAlmong the civil rights intended to be protected from
discriminatory state action ... are the rights to acquire, enjoy, own
and dispose of property. Equality in the enjoyment of property
rights was ... an essential pre-condition to the realization of other
basic civil rights and liberties. ... [R]ights established are personal
rights.” Shelley, 334 U.S.at 10-22.

“The right to enjoy property without unlawful deprivation, no less
than the right to speak or the right to travel, is in truth a "personal"
right, whether the "property" in question be a welfare check, a
home, or a savings account. In fact, a fundamental interdependence
exists between the personal right to liberty and the personal right in
property. ... That rights in property are basic civil rights has long
been recognized.” Lynch v. Household Finance Corp., 405 U.S.
538, 552,92 S.Ct. 1113, 31 L.Ed.2d 424 (1972).

“And it would appear beyond question that the power of the State
to create and enforce property interests must be exercised within
the boundaries defined by the Fourteenth Amendment ”  Shelley,

. 334US.at22. . - . -

“One's right to life, liberty, and property, to free speech, ... and
other fundamental rights may not be submitted to vote ...” West
Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638, 87 L.Ed.
1628, 63 S.Ct. 1178, 147 A.L.R. 674 (1943).

As a “pre-condition to the realization of other basic civil rights”, property
rights must be | protected as required of the “basic civil” (fundamental)
right it enables. Case in point, Mr Bent parental autonomy gives him the

right to spend his wages as he thought best to meet his parental duty;

- 40 -



however, this autonomy was infringed, not only by previously discussed
time limits, but by the County’s scheme. Firstly, by coercing transfer of
support funds for Ms Bent’s use as she desired and, secondly, by the
practically impact of the enormous weight placed on Mr Bent to provide
for an entirely separate household for Ms Bent’s enjoyment while also
providing for himself and his children. Und;)ubtedly these burdens
consumed him and he was eﬁslaved. Given the practical interdependency
and import of rights implicated, the County’s orders infringing Mr Bent’s
personal autonomy and property rights were subject to strict scrutiny.
Fusato, 93 Wash.App. at 768. The County was prohibited from coercing
use of Mr Bent’s individual property, including his earnings, for Ms
Bent’s subsidy as hef support can no longer be a considered compelling.
“To hold otherwise would be to convert a remedy heretofore

reserved for violations of legal rights into a privilege that all
institutions throughout the Nation could grant at their pleasure to

~“whatever groups are perceived as victims of " societal

discrimination. That is a step [the US Supreme Court has] never
approved.” Bakke, 438 U.S. at 310.

The County’s ancient and cherished discrimination was applied
unconstitutionally, severely violating Mr Bent’s liberty and was inhumane.
“Where a constitutional right conflicts with a common law
principle — however ancient or cherished — the guarantee of the

constitution must prevail.” Tilton v. Cowles Publishing Co., 76
Wash.2d 707, 715, 459 P.2d 8 (1969).

d. Contemporary Dissolution: Argument for Transformation
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entitlements left her no incentive to earnestly seek self-reliance or, as the

Given almost two generations since enactment of the ERA and
decriminalization of dissolution, it must be acknowledged:

“[TThe law on occasion adheres to doctrinal concepts long after the
reasons which gave them birth have disappeared and after
experience suggests the need for change. ... [Wlhen ... precedent
alone is all the argument that can be made to support a ... rule, it is
time for the rule's creator to destroy it." Trammel v. United States,
445 U.8S. 40, 48, 63 L.Ed.2d 186, 100 S.Ct. 906 (1980).

The State’s divorce rate suggests current policies were useless towards the
compelling State interest in family stability. Post-separation financial

entitlements (socio-economic incentives from an era of male dominance),

may now have unintended consequences when perpetuated in the

contemporary era of equal rights and “No-Fault” dissolution. It obviously

promoted frivolous behavior like Ms Bent filing for dissolution without

first ensuring her self-reliance. Knowing she would be rewarded with

State interests advocate, sustain the bilateral loyalty by contributing
equitably. Instead she focused on a profitable divorce. RP 363.
“[The U.S. grew from] a philosophy that the individual was the
center of society ... and that government should be entrusted with
few controls and only the mildest supervision over men's affairs.”
State ex rel. Holcomb v. Armstrong, 39 Wn. (2d) at 873.

Supervision, like the County’s intrusive and entrenched processes that

usurped control of the Bent family affairs, quickly become onerous for ...
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"of all tyrannies a tyranny sincerely exercised for the good of its
victims may be the most oppressive. Those who torment us for our
own good will torment us without end for they do so with the
approval of their own conscience." Duchesne v. Sugarman, 566
F.2d 817, footnote #24, (2d Cir. 1977).

The Zablocki case is illustrative; there the Court concluded the statute in
question would likely lead to yet “more illegitimate children.” Zablocki,
434 U.S. at 390. Here, the County’s mindless intrusive supervisory
control may be appropriate for some select families, but that did not render
it acceptable, even if to satisfy a compelling State interest.
“To meet the requirement of narrow tailoring, the govemnment
must demonstrate that alternative measures that burden
substantially less [of a liberty interests] would fail to achieve the
government's interests .... [Intrusive means are] easy to enforce,

but the prime objective of the [Constitution] is not efficiency.”
McCullen v. Coakley, 573 U. 8. __, 134 S.Ct. 2518, 2540 (2014).

ERA and “No Fault” enabled desired social progress but ancient doctrines

undermine the benefit by prolonging obsolete socio-economic concepts.

o~~~ ""Much as [COU.I'tS] 'respect”the' principle"’o’f star% d’eCiSiS;”[COurtS] T

cannot yield to it when to yield is to overthrow principle and do
injustice. Reluctant as [Courts] are to depart from former decisions
[Courts] cannot yield to them, if, in yielding, [Courts] perpetuate
error and sacrifice principle." deElche v. Jacobsen, 95 Wn.2d 237,
247, 622 P.2d 835 (1980).

The Bent spouses were legal-equals and must be treated impartially.

“The concept of equal justice under law requires the State to
govern impartially.” Lehr, 463 U.S. at 265.

“[Courts] cannot ignore the fact that times have changed and that
which may have been [acceptable long ago] may be wholly
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unsuited for [families] confronted with contemporary demands ...
to recognize changing times is not to change the constitution. Quite
the contrary. [Courts] must interpret the constitution in accordance
with the demands of modem society or it ... may even lose its
original meaning.” Seattle School Dist., 90 Wash.2d at 516.

e. County Orders Violated Right to Personal Liberty

The County’s failure to appropriately protect Mr Bent’s parental
autonomy, personal autonomy and property rights violated due process and
was not saved by the compelling State interest as least restrictive means
was not used. Restrictions and demands made by the County were
unconstitutional. The resulting division of assets and support provisions

established in the decree were rendered constitutionally void.

5. GRANTING MS BENT PRIVILEGES OF RELOCATION
ACT REQUIRED STRICT SCRUTINY

a. Relocation Act Created Invidious Classification

RCW 26.09.520 “Basis for determination”, in pertinent part states:

“There is a rebuttable presumption that the intended relocation of
the child will be permitted. A person ... may rebut the presumption
by demonstrating that the detrimental effect of the relocation
outweighs the benefit of the change to the child and the relocating
person ...” (Emphasis added.)

The Pape Court clarified it is useful and necessary in some situations ...
“... to distinguish between the relationships the child has with each
parent in order for the law to serve the best interests of the child.

... [Tlhe "primary residential parent" is the one with whom the
child resides the majority of the time.” Pape, 139 Wash.2d at 712.

)
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The legislature avoids the phrase “primary residential parent" but the
principle is embedded in statute. It established an invidious classification
to allow Ms Bent preferential treatment and so Mr Bent’s right to parent-
child association was subordinated. Other RCW 26.09 statutes avoid
parental prejudice using the neutral “child best interest” principle but the
bias of the Relocation Act trigger equal protéction concern. Mr Bent’s
fundamental right to parent-child association was implicatéd and ...

“equal protection analysis requires ‘strict scrutiny of a legislative

classification ... when the classification ... interferes with the

exercise of a fundamental right” Mass. Bd. of Retirement v.
Murgia, 427 U.S. 307, 312 (1976).

Justifiably, the vast array of differing family arrangements require ...

‘ \ “the States to draw arbitrary lines to facilitate potentially difficult
‘ ’ problems ... Those problems are not to be lightly brushed aside,
‘ but neither can they be made into an impenetrable barrier that

works to shield otherwise invidious discrimination." Trimble v.
l Gordon, 430 U.S. 762, 771, 97 S.Ct. 1459, 52 L.Ed.2d 31 (1977).

7 7 Designation of a “primary parent” is needed when a child is substantially
more depended on one parent, as with only one fit parent, and affording
that parent additional autonomy is a compelling State interest.
“IA] statutory classification ... must rest upon some ground of
difference having a ... substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall be

: treated alike.” Caban v. Mohammed, 441 U.S. 380, 391, 60
i L.Ed.2d 297, 99 S.Ct. 1760 (1979). .
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b. Relocation Approval Fails Strict Scrutiny
As was required but overlooked in the Bent case, ...
“when state statutory classifications approach sensitive and
fundamental personal rights, [the US supreme] Court exercises a
stricter scrutiny. ... In a case like this, the Equal Protection Clause
requires more than the mere incantation of a proper state purpose”.
Trimble, 430 U.S. at 767.
That is, to justify an equal protection exemption, the presumption in favor
of Ms Bent as the relocating parent, required evidence of a substantially
higher dependency on her. This evidence must be clear and convincing.
“[The] Court has mandated ... "clear and convincing evidence" —

when the individual interests at stake in a state proceeding are ...
particularly important.” Santosky v Kramer, 455 US at 756.

Ms Bent’s designation as “primary parent” lacked basis. Simply declaring
“The Court finds Mother is the primary paré:nt” was inadequate. CP 116 4
2.1. There were no findings or any legitimate reason to presume the Bent
children were more dependent on Ms Bent and assigning “primary parent”
based on a County policy that bias one parent over the other ...
“may not constitutionally be applied in that class of cases where
the mother and father are in fact similarly situated with regard to
their relationship with the child.” Lehr, 463 U.S. at 267.
Given, the County undermined Dr Poppleton’s evaluation through jts
restrictions, relying on his imbalanced Bilateral was imprudent and further

subordinated Mr Bent’s interests. CP 116  2.3.3. Conversely, the doctor’s

focus on Mr Bent would have revealed any reason there may be to restrict
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his parental rights. The doctor’s report identified no such risk and ...

“when state action impinges upon a claimed [fundamental
interests], it must fall unless shown to be necessary for or
conducive to the child's protection against some clear and present
danger.” Prince, 321 U.S. at 167.

| The legiélanne’s failure to provide direction in this critical aspect
of disst)lution, complicated by relocation, did not absolve the County from
discerning the appropriate adjudication procedure. Justification for Ms
Bent’s designation as “primary parent” and subordinating Mr Bent’s
interests lacked the required basis and caused manifest error. The order of
relocation approval and associated Parenting Plan were void as

unconstitutional.

6. CONSTITUTIONAL VIOLATIONS WERE AUTHORIZED
BY COUNTY POLICY MAKER(S) UNDER THE COLOR OF LAW
EXPOSING THE COUNTY TO 42 U.S.C. § 1983 CLAIMS

“42 U.S.C. § 1983 reads: Every person who, under color of any
statute, ordinance, regulation, custom, or usage, of any State ...,
subjects, or causes to be subjected, any ... person ... to the
deprivation of any rights, privileges, or immunities secured by the
Constitution ..., shall be liable to the party injured.” Lutheran Day
Care v. Snohomish County, 119 Wash.2d 91, 117, 829 P.2d 746
(1992). '

-“The County can raise no immunity defense ... [as] ... the County
does not enjoy the immunity of its agents in actions for
compensatory damages under § 1983 ... [for its actions resulting
in] deprivation of ... rights ... secured by the Constitution.”
Lutheran, 119 Wash.2d at 118-119.

“[The] municipality may be liable under § 1983 for a single
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decision [as it] unquestionably constitutes an act of official
government policy.” Lutheran, 119 Wash.2d at 121.

As in Lutheran, two factors establish liability here:

“First, ...only those municipal officials who have ‘final
policymaking authority’ may by their actions subject the
government to § 1983 liability. Second, ...the challenged action
must have been taken pursuant to a policy adopted by the official
or officials responsible under state law for making policy in that
area of the [County’s] business." Lutheran, 119 Wash.2d at 122.

County Judiciaries in their official capacity were authorized to adjudicate
dissolution matters for the Clark County Municipality and issued the
orders violating Mr Bent’s rights. No intention to harm is claimed and ...

“§ 1983 imposes no state of mind requirement beyond that
necessary to establish the constitutional violation involved.”
Lutheran, 119 Wash.2d at 124.

The County was obligated to validate allegations, not simply infringe Mr
Bent’s rights. Being befuddled by Ms Bent’s counsel is immaterial.

“The burden of initiating judicial review must be shouldered by the
government. .... It is of no consolation to an individual denied the
equal protection of the laws that it was done in good faith. . . . By
its inaction, the [County]... has not only made itself a party to the
refusal of service, but has elected to place its power ... behind the
... discrimination." Duchesne, 566 F.2d at 828 — 832. ‘

Mr Bent trusts the details of his claims are evident in the relief sought:

“Rule 8(a)(2) requires that a complaint include only a short and
plain statement of the claim showing that the pleader is entitled to
relief." Leatherman v. Tarrant County Narcotics Intelligence and
Coordination Unit, 507 U.S. 163, 168 (1993).
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E.
1.

a.

CONCLUSION & RELIEF SOUGHT
CONCLUSION |

Mr Bent’s rights to parental autonomy, parent-child association

and personal liberty were individually rights not diminished by marriage.

b.

Clark County Municipality made the following constitutional

|

1
errors each with identifiable consequences:

i

il.

iii.

iv.

C.

Violated Mr Bent’s right to equal protection of his ioarent—child
association through the separation period.

Overlooked reliable concerns of Ms Bent fitness and failed to
protect the Bent children’s interests.

Violated Mr Bent’s rights to parental autonomy, personal
autonomy and his individual property.

Improperly subordinated Mr Bent’s right to parent-child
association in its approval of Ms Bent’s relocation petition.

The County lacked authority to intrude Mr Bent’s rights and coerce

use of his property to enable its chosen parenting scheme. The s)upport

provisions, division of assets, relocation approval and parenting plan were

compromised by these manifest constitutional violations. By failing to

protect Mr Bent’s rights, the dissolution decree was constitutionally void.

2.

a.

RELIEF SOUGHT

Declaratory Judgment clarifying presumed constitutionality.
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b. Injunctive relief invalidating the order of relocation approval,
parenting plan and financial provisionsp stipulated in the decree.

c. Remand with instructions for constitutionally wvalid decree.
Including: limit Ms Bent parenting time commensurate to her fitness. End
Mr Bent obligation to compensate Ms Bent for marriage or childcare.
Retention of Mr Bent’s personal property and equally dividing joint
property. Restrict the County from dictating how Mr Bent provides, so
long as he provides adequately when his children are in his care and for of
equally shared exceptional expenses.

d. Validation that Mr Bent has cause of action against Clark County
Municipality under 42 U.S.C. § 1983 to substantiate punitive claims and
compensatory damageé for unnecessary costs and property coerced.

e. No award for attorney fees. Mr Bent respectfully reserves his
property right as a protected interest. The People reserved the right to

appeal and exercise of a right is not punishable unless fraudulent. And

taking from one person to benefit another, is not a legitimate State interest.

Respectf:l[ submitted November 20, 2014.

d A A

Michael S. Bent, Appellant, pro se

16506 SE 29th St Apmt K91

Vancouver, WA 98683

Tel: 360.907.1860 » Email: msgbent@gmail.com
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At issue in this case is the constitutionality of Michigan’s one-parent doctrine.

The one-parent doctrine permits a court to interfere with a parent’s right to direct the



care, custody, and control of the children solely because the other parent is unfit, without
any determination that he or she is also unfit. In other words, the one-parent doctrine

essentially imposes joint and several liability on both parents, potentially divesting either

~ of custody, on the basis of the unfitness of one. Merely describing the doctrine

foreshadows its constitutional weakness.

In the case before us, upon petition by the Department of Human Services (DHS),
the tria)l court adjudicated respondent-mother, Tammy Sanders, as unfit but dismissed the
allegations of abuse and neglect against respondent-appellant-father, Lance Laird. Laird
moved for his children to be placed with him. Although Laird was never adjudicated as
unfit, the trial court denied Laird’s motion, limited his contact with his children, and
ordered him to comply with a service plan. In justifying its orders, the court relied on the
one-parent doctrine and the Court of Appeals’ decision in In re CR, 250 Mich App 185;
646 NW2d 506 (2002), from which that doctrine derives.

Laird believes that the one-parent doctrine violates his fundamental right to direct
the care, custody, and control of his children because it permits the court to enter
dispositional drders affecting that right without first determining that he is an unfit parent.
We agree. Because application of the one-parent doctrine impermissibly infringes the
fundamental rights of unadjudicated parents without providing :ade_quate process, we hoid

that it is unconstitutional under the Due Process Clause of the Fourteenth Amendment.

I. FACTUAL AND PROCEDURAL BACKGROUND

Laird is the father of two boys: P, born in 2010, and C, born in 2011. Sanders is

the boys’ mother. Four days after C was born drug positive, the Jackson Circuit Court,



acting on a petition filed by the DHS, removed C from Sanders’s custody and placed the
child with Laird. At that time, P was also in Laird’s custody.

Several weéks later, the DHS filed an amended petition alleging that Laird had
tested positive for cocaine, that Sanders had admitted “getting high” with Laird, and that
Sanders had spent the night at Laird’s home despite a court order that prohibited her from
having unsupervised contact with the children. At a November 16, 2011 preliminary

) /
hearing, the court removed the children from Laird’s custody and placed them in the

custody of the DHS.! Laird contested the allegations in the amended petition and .

requested an adjudication with respect to his fitness as a parent.

On February 7, 2012, Sanders pleaded no contest to the allegations of neglect and
abuse in the amended petition. Laird declined to énter a plea and instead repeated his
demand for an adjudication. Laird also moved to change the childrén’s temporary
placemeﬁt frorﬁ their paternal aunt to the children’s paternal grandmother, with whom
Laird then resided. The court conductegi a placement heaﬁng at which several witnesses,
including Laird, testified. Laird admitted that he had allowed Sanders tc; spend one night
at his house after the court removed the children from her custody. La;ird claimed,
however, that the children never sav? Sanders that night. Laird also testified that he was

on probation stemming from a domestic violence conviction. The court took the

! Consistently with the court rule governing pretrial placement of children in child
protective proceedings, the DHS temporarily placed the children with their aunt. See
MCR 3.965(C)(2) (“ If continuing the child’s residence in the home is contrary to the
welfare of the child, the court shall not return the child to the home, but shall order the
child placed in the most family-like setting available consistent with the child’s needs.”).



placement motion under advisement and maintained placement of the children with their
aunt pending Laird’s adjudication, which was scheduled for May 1, 2012.

A few weeks later, on April 18, 2012, the DHS dismissed the remaining
allegations against Laird, and Laird’s adjudication was cancelled. At a May 2, 2012
review hearing, the court ordered Laird to comply with services, including parenting
classes, a substance-abuse assessrhent, counseling, and a psychological evaluation.
Laird’s contact with his children was restricted to supervised parenting time, and

placement of the children continued with their aunt. On August 22, 2012, Laird moved

for immediate placement of the children with him. Laird argued that the court had no

legal au’;hority to condition the placement{ of his children on his compliance with a
service plan because he had not been adjudicated as unfit. The court, relying on the
Court of Appeals’ decision in CR, denied the motion.

Laird’s application for interlocutory leave to appealiin the Court of Appeals was
denied for lack of merit. In re Sanders Minors, unpublished order of the Court of
Appeals, entered January 18, 2013 (Docket No. 313385). This Court granted leave to
appeal to address “whether the application of the one-parent doctrine violates the due
process or equal protection rights of unadjudicated parents.” In re Sanders, 493 Mich

959 (2013).

2 After this Court granted leave to appeal, Laird was convicted in federal court of drug-
trafficking charges. See 21 USC 841(a)(1) and (b)(1)(B).



II. LEGAL BACKGROUND

A. STANDARD OF REVIEW

Whether child protective proceedings complied with a parent’s right to procedural

- due process presents a question of constitutional law, which we review de novo. In re

Rood, 483 Mich 73, 91; 763 NW2d 587 (2009) (opinion by CORRIGAN, J.). The
interpretation and application of stétutes and court rules are also reviewed de novo. In re

Mason, 486 Mich 142, 152; 782 NW2d 747 (2010). Statutes are presumed to be

constitutional, and we have a duty to construe a statute as constitutional unless its

unconstitutionality is clearly apparent. Taylor v Gate Pharm, 468 Mich 1, 6; 658 NW2d
127 (2003). We interpret court rules using the same principles that govern statutory

interpretation. Haliw v Sterling Hts, 471 Mich 700, 704; 691 NW2d 753 (2005).

B. CHILD PROTECTIVE PROCEEDINGS IN MICHIGAN

A‘ brief review of the rcourt rules and statutes governing child protective
proceedings is helpful here. The juvenile code, MCL 712A.1 et seq., establishes
procedures by which the state can exercise its parens patriae authority over minors.
These proéedures are reflected in Subchapter 3.900 of the Michigan Court Rules. In
Michigan, child protective proceedings comiorise two phases: the adjudicative phase and
the dispositional phase. See In re Brock, 442 Mich 101, 108; 499 NW2d 752 (1993).
Generally, a court determines whether it can take jurisdiction over the child in the lﬁrst
place during the adjudicative phase. Id. Once the court has jurisdiction, it determines
during the dispositional phase what course of action will ensure the child’s safety and

well-being. Id.



The court’s authority to conduct those proceedings is found at MCL 712A.2(b),
which encompasses child protective proceedings generally. The first subsection of that
statute provides the court with jurisdiction over a child in cases of parental abuse or
neglect. MCL 712A.2(b)(1) (providing for jurisdiction over a juvenile whose parent
“neglects or refuses to provide proper or necessary support, education, medical, surgical,
or other care necessary for his or hervhealth or morals™). To initiate a child protective
proceeding, the state must file in the family division of the circuit court a petition
containing facts that constitute an offense against the child under the juvenile code (i.e.,
MCL 712A.2(b)). MCL 712A.13a(2); MCR 3.961.° If the court authorizes the petition,
the court may release the child to a parent, MCR 3.965(B)(12)(a), or, if the court finds
that returning the child to the home would be contrary to the child’s welfare, order that
the child be temporarily placed in foster care, MCR 3.965(B)(12)(b) and (C). The
respondent parent can either admit the allegations in the petition or plead no contest to
them. MCR 3.971. = Alternatively, the respondent may demand a ftrial (i.e., an »
adjudication) and contest the merits of the petition. MCR 3.972. If a trial is held, the

respondent is entitled to a jury, MCR 3.911(A), the rules of evidence generally apply,

? While a petition is the ordinary route by which child protective proceedings begin, the
juvenile code also recognizes that exigent circumstances can require immediate action.
See MCL 712A.14a(1) (authorizing the immediate removal of a child without a court
order “[i}f there is reasonable cause to believe that a child is at substantial risk of harm or
is in surroundings that present an imminent risk of harm and the child’s immediate
removal from those surroundings is necessary to protect the child’s health and safety™);
see also MCL 712A.14b(1)(a) (allowing an ex parte order authorizing the DHS to
immediately take a child into protective custody before any hearing if a petition alleges a
similar “imminent risk of harm”).



MCR 3.972(C), and the petitioner has the burden of proving by a preponderance of the
evidence one or more of the statutory grounds for jurisdiction alleged in the petition,

MCR 3.972(E). When the petition contains allegations of abuse or neglect against a

_parént, MCL 712A.2(b)(1), and those allegations are proved by a plea or at the trial, the

adjudicated parent is unfit. While the adjudicative phase is only the first step in child
protectivé proceedings, it is of critical importance because- “[t]he proéedures used in
adjudicative hearings protect the parents from the risk of erroneous deprivation” of their
parental rights. Brock, 442 Mich at 111.

Once a court assumes jurisdiction over a child, the parties enter the dispositional
phase. Unlike the adjudicative phase, here the rules of evidence do not apply, MCR
3.973(E), and the fespondent is not entitled to a jury determination of facts, MCR
3.911(A). The purpose of the disposifional phase is to determine “what measures the
court will take with respect to a child properly within its jurisdiction and, when
applicable, against any adult; ...” MCR 3.973(A) (emphasis added). The court’s
authority to enter these orders is found in MCL 712A.6.

The court has broad authority in effectuating dispositional orders once a child is
within its jurisdiction. In re Macomber, 436 Mich 386, 393-399; 461 NW2d 671 (1990).
And while the court’s dispositional orders must be “appropriate for the welfare of the
juvenile and society in view of the facts proven and ascertained,” MCL 712A.18(1), the
orders are afforded considerable deference on appellate review, see In re Cornet, 422
Mich 274, 278-279; 373 NW2d 536 (1985) (adopting the clear-error standard of review

for dispositional orders).



If certain requirements are met, the court can terminate parental rights at the initial
dispositional hearing, MCR 3.977(E);* otherwise, the court continues to conduct periodic
review hearings and may enter orders that provide for services, direct the child’s
placement, and govern visitation, MCR 3.973(F); MCR 3.974; MCR 3.975. Before the
court enters any order of disposition, however, the DHS must prepare a case service plan
that includes a “[s]chedule of services to be provided to the parentA. .. to facilitate the
child’s return to his or her home....” MCL 712A.18f(3)(ci).5 That case service plan
must also ‘fprovide for placing the child in the most family-like setting available and in as

close proximity to the child’s parents’ home as is consistent with the child’s interests and

" special needs.” MCL 712A.18f(3). The court examines the case service plan pursuant to

MCL 712A.18f(4) and MCR 3.973(F)(2), and frequently adopts the DHS’s case service
plan and orders compliance with the services contained in the plan.

Ultimately, the dispositional phase ends with a permanency planning hearing,
which results in either the dismissal of the original petition 'and family reunification or the

court’s ordering the DHS to file a petition for the termination of parental rights.

* Among other things, the petition must contain a request for termination, there must be
adequate grounds for the court’s jurisdiction, and the court must find by clear and
convincing .legally admissible evidence that grounds exist for termination under MCL
712A.19b(3).

> We note that the statute providing for case service plans, MCL 712A.18f, does not
distinguish between adjudicated parents and un\adjudicated parents.



C. THE ONE-PARENT DOCTRINE

Because the jurisdictional inquiry is focused on the child, once there has been an
adjudication, either by trial or by plea, the court has jurisdiction over the child regardless
of whether one 6r both parents have been adjudicated unfit. MCL 712A.2(b). In cases in
which jurisdiction has been established by adjudication of only one parent, the one-parent
doctrine allows the court to then Lenter dispositional orders affecting the parental rights of
both parents. The one-parent doctrine is the result of the Court of Appeals’ interpretation

of Subchapter 3.900° of the Michigan Court Rules in CR:

[OJnce the family court acquires jurisdiction over the children,
[MCR 3.973(A)] authorizes the family court to hold a dispositional hearing
“to determine [what] measures [the court will take]... against any
adult ....” [MCR 3.973(F)(2)] then allows the family court to “order
compliance with all or part of the case service plan and[...] enter such
orders as it considers necessary in the interest of the child.” Consequently,
after the family court found that the children involved in this case came
within its jurisdiction on the basis of [the adjudicated parent’s] no-contest
plea and supporting testimony at the adjudication, the family court was able
to order [the unadjudicated parent] to submit to drug testing and to comply
with other conditions necessary to ensure that the children would be safe
with him even though he was not a respondent in the proceedings. This
process eliminated the [petitioner’s] obligation to allege and demonstrate
by a preponderance of legally admissible evidence that [the unadjudicated
parent] was abusive or neglectful within the meaning of MCL 712A.2(b)

- before the family court could enter a dispositional order that would control
or affect his conduct. [CR, 250 Mich App at 202-203.] ’

In simpler terms, the one-parent doctrine permits courts to obtain jurisdiction over a child

on the basis of the adjudication of either parent and then proceed to the dispositional

$ CR was decided when the court rules governing child protective proceedings and other
proceedings relating to minors were located in former Subchapter 5.900 of the Michigan
Court Rules. References to and quotations of former Subchapter 5.900 in CR have been
updated to reflect the rules currently found in Subchapter 3.900.



phase with respect to both parents. The doctrine thus eliminates the petitioner’s
obligation to prove that the unadjudicated parent is unfit before that parent is subject to

the dispositional authority of the court.

D. CONSTITUTIONAL PARENTAL RIGHTS

The Fourteenth Amendment of the United States Constitution provides that “[n]o
State shall . . . deprive any person of life, liberty, or property, without due process of lawg
nor deny to any person within its jurisdiction the equal protection of the laws.” US
Const, Am X1V, § ‘1. Included in the Fourteenth Amendment’s promise of dué process is
a substantive componeht that “provides heightened protection against government

interference with certain fundamental rights and liberty interests.” Washington v

Glucksberg, 521 US 702, 720; 117 S Ct 2258; 138 L Ed 2d 772 (1997). Among these

fundamental rights is the right of parents to make decisions concerning the care, custody,

and control of their children. See Meyer v Nebraska, 262 US 390, 399-400; 43 S Ct 625;
67 L Ed 1042 (1923). In the words of this Court, “[p]arents have a significant interest in
the companionship, care, custody, and management of their children, and the interest is
an element of liberty protected by due pfocess.” Inre JK, 468 Mich 202, 210; 661 NW2d
216 (2003), citing Brock, 442 Mich at 109. |

The right to parent one’s children is “essential to the orderly pursuit of happiness
by free men,” Meyer, 262 US at 399, and “is perhaps the oldest of the fundamental liberty
interests,” Troxel v Granville, 530 US 57, 65; 120 S Ct 2054; 147 L Ed 2d 49 (2000)

(opinion by O’Connor, J.). The right is an expression of the importance of the familial

"relationship and “stems from the emotional attachments that derive from the intimacy of
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daily association” between child and parent. Smith v Org of Foster Families for Equality
& Reform, 431 US 816, 844; 97 S Ct 2094; 53 L Ed 2d 14 (1977).

A parent’s right to control the custody and care of her children is not absolute, as
the state has a legitimate interest in protecting “the moral, emotional, mental, and
physical welfare of the minor” and in some circumstances “neglectful parents may be
separated from their children.” Stanley v Illinois, 405 US 645, 652; 92 S Ct 1208; 31 L
Ed 2d 551 (1972) (quotation marks and citation omitted). The United States
Cénstitution, however, recognizes “a presumption that fit parents act in the best interg:st
of their children” and that “there will normally be no reason for the State to inject itsélf
into the private realm of the family to further question the ability of [fit parents] to make
the best decisions concerning the rearing of [their] children.” Troxel, 530 US at 68-69
(opinion by O’Connor, J.). Further, the right is so deeply rooted that “[t]he fundamental
liberty interest of natural parents in the care, custody, and management of their child does
not evaporate simply because they have not been model parents....” Santosky v
Kramer, 455 US 745, 753; 102 S Ct 1388; 71 L Ed 2d 599 (1982).

The United States Supreme Court has also recognized that due process demands
that minimal procedural protections be afforded an individual before the state can burden
a fundamental right. In Mathews v Eldridge, the Supreme Court famously articulated a
three-part balancing test to determine “what process is due” when the state seeks to

curtail or infringe an individual right:

[I]dentification of the specific dictates of due process generally
requires consideration of three distinct factors: First, the private interest that-
will be affected by the official action; second, the risk of an erroneous
deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; and finally,

11



the Government’s interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural
requirement would entail. [Mathews v Eldridge, 424 US 319, 333, 335; 96
S Ct 893; 47 L Ed 2d 18 (1976).] |

In essence, the Eldridge test balances the costs of certain procedural safeguards—here, an
adjudication—against the risks of not adopting such procedures. The Supreme Court has
regularly employed the Eldfz’dge test to determine the nature of the process due in child
protective proceedings in related contexts. See Santosky, 455 US at 758 (“Evaluation of
the three Eldridge factors compels the conclusion that use of a “fair preponderance of the

evidence’ standard in [parental rights termination] proceedings is inconsistent with due

| process.”); Smith,‘ 431 US at 848-852 (addressing New York City’s procedui‘es for

removing a minor from a foster home).

Our due process inquiry is afso informed by Stanley v Illinois, a pre-Eldridge case
in which the Supreme Court held that the Fourteenth Amendment derﬁands that a parent
be entitled to a hearing to determine the parent’s fitness before the state can infringe the
right to direct the care, custody, and control of his or her children. Stanley, 405 US at
649. Stanley addressed an Illinois statutory scheme that declared the children of
unmarried fathers, upon the death of the mother, to be dependents (i.e., wards of the state)

without a fitness hearing at which neglect was proved.” The Stanley Court found this

7 Under then-existing Illinois law, the state could take custody of a child in a dependency
proceeding or in a neglect proceeding. “In a dependency proceeding [the state] may
demonstrate that the children are wards of the State because they have no surviving
parent or guardian. In a neglect proceeding it may show that children should be wards of
the State because the present parent(s) or guardian does not provide suitable care.”

Stanley, 405 US at 649 (citations om1tted) The statute defined “parents” as “ ‘the father
and mother of a legitimate child, or the survivor of them, or the natural mother of an
illegitimate child, and includes any adoptive parent,” ” but did not include unmarried
fathers. Id. at 650. Thus, the statute did not recognize Stanley as a parent, and it did not



scheme to be constitutionally infirm because it allowed the state to deprive Stanley of

custody without first determining that he was unfit at a hearing:

Procedure by presumption is always cheaper and easier than
individualized determination. But when, as here, the procedure forecloses
the determinative issues of competence and care, when it explicitly disdains
present realities in deference to past formalities, it needlessly risks running
roughshod over the important interests of both parent and child. It therefore
cannot stand.

* ok ok

... The State’s interest in caring for Stanley’s children is de minimis
if Stanley is shown to be a fit father. [It] insists on presuming rather than
proving Stanley’s unfitness solely because it is more convenient to presume
than to prove. Under the Due Process Clause that advantage is insufficient
to justify refusing a father a hearing when the issue at stake is the
dismemberment of his family. [Id. at 656-658.] ‘

The rule from Stanley is plain: all parents “are constitutionally entitled to a hearing on

J

their fitness before their children are removed from their custody.” Id. at 658.

III. ANALYSIS

At the onset, we note that the Court of Appeals’ interpretation in CR of
MCL 712A.6 and MCR 3.973(A) would seemingly grant trial courts unfettered authority
to enter dispositional orders, as long as the court finds them to be in the child’s best

)
interests.® This Court, however, has a duty to interpret statutes as being constitutional

require the state to prove that Stanley was unfit in a neglect proceeding in order to
deprive him of custody of his children. :

® The dissent also emphasizes that MCL 712A.2(b)(1) refers singularly to “parent.” This
reference is consistent with the unremarkable idea that courts may assume jurisdiction
over a child on the basis of the adjudication of one parent. Laird’s challenge to the one-
parent doctrine does not challenge this proposition because the one-parent doctrine is not
concerned with the assumption of jurisdiction. In this case, for example, the trial court
properly assumed jurisdiction over the children on the basis of Sanders’s plea. See MCR

13 -



whenever possible. Taylor, 468 Mich at 6. Thus, if the Court of Appeals’ interpretation
permits trial courts to exercise their jurisdiction in a manner that impermissibly interferes
with a parent’s constitutional right to direct the care and custody of his or her child, as

Laird argues, we are duty-bound to reject it.

. A. THE ONE-PARENT PROBLEM

Laird’s primary argument is that the one-parent doctrine is unconstitutional
because it allows courts to infringe the rights of unadjudica‘ged parents to direct the care,
custody, and control of their children without an adjudication that those parents are unfit.
According to Laird, the facts of this case well illustrate the flaws inherent in the one-
parent doctrine in practicé. After the DHS filed the neglect petition, Sande>rs entered a
no-contest plea to the allegations against her. This allowed the court ‘to assume
jurisdiction over Laird’s children. The DHS did not pursue any allegations against Laird,
despite his demand for a trial. His fitness was never the subject of any hearing, and he
was never adjudicated as unfit. Nevertheless, the court refused to grant Laird custody of
his children and instead ordered him to comply with services ordered as part of the

dispositional plan.” Laird contends that this process—the one-parent doctrine at work—

-is forbidden by Stanley.

3.971. Rather than challenge the assumption of jurisdiction, Laird argues that the court’s
exercise of jurisdiction affecting Ais constitutional parental rights—that is, the one-parent
doctrine at work—is an unconstitutional interference with those rights.

® To be clear, Laird’s parental rights were not and have not been terminated.
Nevertheless, temporary deprivation of custody is an “intrusion into the family sphere,”
Hunter v Hunter, 484 Mich 247, 269; 771 NW2d 694 (2009), and plainly infringes on
Laird’s constitutional rights as a parent, see Troxel, 530 US at 68 (opinion by O’Connor,
J.) (recognizing that parental rights are implicated in grandparent-visitation cases).
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The DHS responds that Laird was afforded all the process that he Was\ due by
virtue of the dispositional proceedings. According to the DHS, the dispositional phase
obviates an unadjudicated parent’s right to a fitness hearing.

As the Court of Appeals explained in CR, its interpretation of MCR 3.973(A)
permits the trial court to enter dispositional orders affecting the rights of “any adult,”
including the parental rights of unadjudicated parénts, as long as the court has established
jurisdiction over the child. CR, 250 Mich App at 202-203. Because we have a duty to
interpret statutes and court rules as being constitutional whenever possible, we reject any
int¢rpretation of MCL 712A.6 and MCR 3.973(A) that fails tb recognize the unique
constitutional protections that must be afforded to unadjudicated parents, irrespective of
the fact that they meet the definition of “any adult.”'

Stanley is plain that Laird’s right to direct the care, cﬁstddy, and control of his
children is a fundamental right that cannot be infringed without some type of fitness
hearing. We therefore begin our analysis by testing the DHS’s contention that a
dispositional hearing is a constitutionally sufficient process in light of the Eldridge

factors. We conclude that under Eldridge, dispositional hearings are constitutionally

' MCR 3.973(A) states that, at a dispositional hearing, the court determines what
measures it will take regarding the child “and, when applicable, against any adult, once
the court has determined following trial, plea of admission, or plea of no contest that one
or more of the statutory grounds alleged in the petition are true.” While the parties have
focused on the constitutional implications of interpreting the phrase “any adult” as the
Court of Appeals did in CR, 250 Mich App at 202-203, we note that the phrase “when
applicable” can reasonably—and constitutionally—be interpreted to mean that when the
person meeting the definition of “any adult” is a presumptively fit parent, the court’s
authority during the dispositional phase is limited by the fact that the state must overcome
the presumption of parental fitness by proving the allegations in the petition.
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inadequate; due process requires that every parent receive an adjudication hearing before
the state can interfere with his or her parental rights.

First, the importance of the private interest at stake here—a parent’s fundamental
right to direct the care, custédy, and control of his or her child free from governmental
interference—cannot be understated.'' It is a core liberty interest recognized by the
Fourteenth Amendment. “Even when blood relationships are strained, parents retain a
vital interest in preventing the irretrievable destruction of their family life.” Santosky,
455 US at 753. (

With respect to the second and third Eldridge factors, it is undisputed that the state
has a legitimate and important interest in protecting the health and safety of minors and,
in some circumstances, fhat the interest will require temporarily placing a child with a
nonparent. Stanley, 405 US at 652. It is this interest that lies at the heart of the state’s
parens patriage power. But this inferest runs parallel with the state’s inte1"est in
maintaining the integrity of the family unit whenever possible. MCL 712A.1(3) (“This

chapter shall be liberally construed so that each juvenile coming within the court’s

jurisdiction receives the care, guidance, and control, preferably in his or her own home,

"' We agree with the dissent that there is; of course, a second private interest that is
always relevant in child protective proceedings—the child’s interest in his or her own
welfare. If a parent is unfit, the child’s interest aligns with the state’s parens patriae
interest. On the other hand, the child also has an interest in remaining in his or her
natural family environment. In which direction the child’s interest preponderates cannot
be known without first a specific adjudication of a parent’s unfitness, as “the State cannot
presume that a child and his parents are adversaries.” Santosky, 455 US at 760. Rather,
only “[a]fter the State has established parental unfitness . . . [may] the court .. . assume at
the dispositional stage that the interests of the child and the natural parents do diverge.”
Id. :
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conducive to the juvenile’s welfare and the best interest of the state.”) (emphasis added);
Stanléy, 405 US at 652-653 (“[I)f Stanley is a fit father, the State spites its own
articulated goals when it needlessly separates him from his family.”); Troxel, 530 US at
68-69 (opinion By O’Connor, J.) (“[S]o long as a parent ade(iuately cares for. .. [his or
her] children, there will normally be no reason for the State to inject itself into the private
realm of the family to further question the ability of that parent to make the best decisions
concerning the rearing of [his or her] children.”); Santosky, 455 US at 766-767 (“[W]hile
there is still reason to believe that positive, nurturing parent-child- relationships exist, the
parens patriae interest févors preservation, not severance, of natural familial bonds.”).
When a child is parented by a fit parent, the state’s interest in the child’s/’welfare is
perfectly aligned with the parent’s liberty interest. But when a father or mother is.
erroneously deprived of his or her fundamental right to parent a child, the state’s interest
is undermined as well: “[T]he State registers no gain towards its declared goals when it
separates children from the custody of' fit parents.” Stanley, 405 US at 652. In other

words, the state ordinarily’® has an equally strong interest in ensuring that a parent’s

12 Of course, when a minor faces an imminent threat of harm, the state’s interest in the
welfare of the child is paramount. In the case of an imminent threat of harm, the state
may take the child into custody without prior court authorization or parental consent.
See, e.g., Tenenbaum v Williams, 193 F3d 581, 593-594 (CA 2, 1999). And as noted in
footnote 3 of this opinion, Michigan law allows exactly that process. See MCL
712A.14a(1); MCL 712A.14b(1)(a). Requiring an imminent threat of harm for removal
is constitutionally sound: as the Second Circuit recognized in Tenenbaum, “ ‘[T]he mere
“possibility” of danger is not enough.” ” Tenenbaum, 193 F3d at 594 (citation omitted;
alteration in original). Similarly, upon the authorization of a child protective petition, the
trial court may order femporary placement of the child into foster care pending
adjudication if the court finds that placement in the family home would be contrary to the
welfare of the child. MCR 3.965(B)(12)(b) and (C). Because our holding only reaches
the court’s exercise. of its postadjudication dispositional authority, it should not be

;
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ﬁtnéss, or léck thereof, is resolved before the state interferes with the parent-child
relationship. Thus, the probable value of extending the right to an adjudication to each
parent in a child protective proceeding benefits both public and private interests alike.

There is no doubt that requiring adjudication of each parent will increase the
burden on the state in many cases. But there is also little doubt that an adjudication
would signiﬁcan/tly reduce any risk of a parent’s erroneous deprivation of the parent’s
right to parent his or her children. The trial is the only féct-ﬁﬁding phase regarding
parental fitness, and the procedures afforded respondent parents are tied to th¢ allegations
of unfitness contained in the pétition. As this Court has stated, “The procedures used in
adjudicative hearings protect the parents from the risk of erroneous deprivation” of their
parental rights. Brock, 442 Mich at 111.7

Dispositional hearings simply do not serve this same function. At the
dispositional phase, the court is concerned only with what 'sérvices and requirements will
be in the best interests of the children. There is no presumption of fitness in favor of the

unadjudicated parent.'* See MCL 712A.18f. The procedures afforded parents during the

interpreted as preventing courts from orderihg temporary foster-care placement pursuant
to MCR 3.965(B)(12)(b) and (C).

1 The risk of error is not limited to the erroneous interference with a parent’s right to
parent. Often times, pursuant to the one-parent doctrine, services will be ordered for the
unadjudicated parent. Absent some fact-finding regarding that parent’s alleged neglectful
or abusive conduct, however, the DHS cannot reasonably be expected to formulate an
individualized plan, resulting in unadjudicated parents being ordered to comply with
potentially unnecessary and costly service plans.

' deally, the removal of tye child at the dispositional hearing would always involve a
finding that the child’s parents are unfit, as the dissent suggests. The statutes and court
rules governing the dispositional phase, however, simply do not demand any fitness
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dispositional phase are not related to the allegations of unfitness because the question a
court is answering at a dispositional hearing assumes a previous finding of parental
unfitness.

While extending the right to an adjudication’ to all parents before depriving them
of the right to direct the care, custody, and control of their children will impose additional
burdens on thé DHS, those burdens do‘not outweigh the risks associated with depriving a
parent of that right without any determination that he or she is unfit, as the one-parent
doctrine allows. Thus, consideration of the procedures afforded parents at the
dispositional phase in light of the Eldridge factors requires us to reject the DHS’s primary

argument.

determination. And because the “[t]he court may order compliance with all or part of the
case service plan and may enter such orders as it considers necessary in the interest of the
child,” MCR 3.973(F)(2), the one-parent doctrine results in the unadjudicated parent’s
rights being subordinated to the court’s best-interest determination.

> The dissent suggests that we have found a constitutional right to a jury trial in child -
protective proceedings. This misunderstands our opinion, as we have found no such
constitutional right. Rather, we simply hold that due process requires a specific
adjudication of a parent’s unfitness and that the one-parent doctrine is unconstitutional
because it deprives unadjudicated parents of this right. The right to a jury is granted by
statute. MCL 712A.17(2) (“Except as otherwise provided in this subsection, in a hearing
‘other than a criminal trial under this chapter, a person interested in the hearing may
demand a jury of 6 individuals, or the court, on its own motion, may order a jury of 6
individuals to try the .case.”). Because Laird is constitutionally entitled to a fitness
hearing, MCL 712A.17(2) affords him the statutory right to demand a jury because a
parental-fitness hearing qualifies as a noncriminal hearing under the juvenile code. :

[

We express no opinion about whether the jui‘y guarantee in MCL 712A.17(2) is
constitutionally required. :
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.We also find unperéuasivé the DHS’s position that adjudication of one parent
offers sufficient process to the other parent. An unadjudicated parent is not entitled to
contest any allegations made against him or her at the other parent’s adjudication hearing
because the unadjudicated parent is not a party to that proceeding. While an

unadjudicated parent can hope that the respondent parent is willing to vigorously contest

~ the allegations made in the petition, as the facts here demonstrate, the unadjudicated

parent will often be disappointed. The respondent parent may enter a plea, as is his or her
right, or may choose not to defend the allegations as vigorously as the unadjudicated
parent would prefer. Moreover, as a nonparty to those proceedings, it is difficult to see
how an unadjudicated parent could have standing to appeal any unfavorable ruling.

We find similarly unconvincing the argument that the state is relieved of its initial
adjudication burden because unadjudicated parents may have the opportunity to have
their parental rights restored during the dispositional phase, if the unadjudicated parents
have complied with the case services plan or court orders, or both, during the
dispositionai phase.'® The DHS’s argument puts the plow before the mule. The

possibility of a fix at the back end is not sufficient to justify a léck of process at the front

' For example, the trial court must order the child returned home at the permanency
planning hearing unless the court determines that he or she is likely to be harmed if
placed with the parent. MCL 712A.19a(1); MCR 3.976(E)(2). According to the dissent,
a decision not to return the child to the parent’s home necessarily entails a determination
that the unadjudicated. parent is unfit, thus ensuring that fit parents are not deprived of
custody. What the dissent fails to recognize, however, is that there is no similar
requirement during the earlier dispositional hearings, see MCR 3.975, and that the
unadjudicated parent will have to wait up to a year after the child’s removal before the
permanency planning hearing takes place, see MCL 712A.19a(1); MCR 3.976(E)(2).
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end. Rather, the state must adjudicate a parent’s fitness before interfering with his or her
parental rights. Stanley, 405 US at 658. The arguments made by the DHS echo an
argument the state of Illinois made in Stanley: because Stanley. might have been able to
regain custody of his children as a guardian or through adpption proceedings, no harm

was done. Id. at 647. The Court disagreed:

‘This Court has not... embraced the general proposition that a
wrong may be done if it can be undone. Surely, in the case before us, if
there is a delay between the doing and the undoing [Stanley] suffers from
the deprivation of his children, and the children suffer from uncertainty and
dislocation. [1d. (citation omitted).]

The same is true here. The state cannot deprive an unadjudicated parent of his or her
constitutional parental rights simply because those rights may be restored at some future
date. The Constitution demands more."”

B. MOOTNESS

Finally, we decline the DHS’s invitation to dismiss .this case as moot because
Laird is currently incarcerated for violating federal drug-trafficking laws. An
incarcerated parent can exercise the constitutional right to direct the care of his or her
children while incarcerated, and Laird has tried to do just that.'® For example, an

i

17 Because we hold that the one-parent doctrine violates the due process rights of
unadjudicated parents, we need not consider Laird’s argument that the doctrine also

- violates the Equal Protection Clause.

18 See, e.g., In re Weldon, 397 Mich 225, 296; 244 NW2d 827 (1976) (“Some parents,
however, because of illness, incarceration, employment or other reason, entrust the care
of their children for extended periods of time to others. This they may do without
interference by the state as long as the child is adequately cared for.”) (opinion by LEVIN,
I.), overruled in part on other grounds by Bowie v Arder, 441 Mich 23, 47; 490 NW2d
568 (1992); In re Curry, 113 Mich App 821, 826-827; 318 NW2d 567 (1982) (“Until
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incarcerated parent can choose who will care for his children while he is imprisoned. In
re Mason, 486 Mich at 161 n 11 (“Michigan traditionally permits a parent to achieve
proper care and custody through placement with a relative.”). At several times during the
proceedings below, Laird requeste;d that the children be placed with his mother, the
children’s parental grandmother. As long as the children are provided adequate care,
state interference with such decisions is not warranted. As a result, Laird’s complaint is

not moot.

IV. CONCLUSION

We recognize that the state has a legitimate—and crucial—interest in protecting
the health and safety of minor children. That interest must be balanced, however, against
the fundamental rights of parents to parenf their children. Often, these considerations are
not in conflict because “there is a presumption that fit parents act in the best interests of

their children.” Troxel, 530 US at 68 (opinion by O’Connor, J.). When the state is

- concerned that neither parent should be entrusted with the care and custody of their

children, the state has the authority%aqd the responsibility—to protect the children’s
safety and well-being by seeking an adjudication against both parents. In contrast, when
the state seeks only to deprive one parent of the right to care, custody and control, the

state is only required to adjudicate that parent. In this case, for example, there was no

there is a demonstration that the person entrusted with the care of the child by that child’s
parent is either unwilling or incapable of providing for the health, maintenance, and well’
being of the child, the state should be unwilling to interfere.”).
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constitutional or jurisdictional impediment to disrupting the parental rights of Sanders,
who was afforded the right to a determination of fitness.

Adjudication protects the parents’ fundamental right to direct the care, custody,
and control of their children, while also ensuring that the state can protect the health and
safety of the children. Admittedly, in some cases this process may impose a greater
burden on the state than would application of the one-parent doctrine because
“Ip]rocedure by presumption is ailways cheaper and easier than individualized
determination.” Stanley, 405 US at 656-657. But as the United States Supreme Court
made clear in Eldridge, constitutional rights do not always come cheap. The Constitution
does not permit-the siate to presume rather than prove a parent’s unfitness “solely
because it is more convenient to presume than to prove.” Stanley, 405 US at 658.

We accordingly hold that due process requires a specific adjudication of a parent’s
unfitness before the state can infringe the constitutionally protected parent-child
relationship. In doing so, we announce no new constitutional right. Rather, we affirm
that an old constitutional right—a parent’s right to control the care, custody, and control
of his or her children—applies to everyone, which is the very nature of constitutional
rights. Because the one-parent doctrine' allows the court to deprive a parent of this

fundamental right without any finding that he or she is unfit, it is an unconstitutional

violation of the Due Process Clause of the Fourteenth Amendment. We therefore overrule



In re CR, vacate the order of the trial court, and remand this case to the trial court for

- further proceedings consistent with this opinion.
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MARKMAN, J. (dissenting).

The issue here, as it generally is in constitutional cases, is whether the Legislature
has acted in an unconstitutional manner by enacting statutes that for many years have

provided the underpinnings for the so-called one-parent doctrine.' I do not believe that it

! Even this threshold statement of the constitutional issue in this case separates the
majority opinion and this opinion. The majority opinion concentrates almost exclusively
on the Court of Appeals’ decision in In re CR, 250 Mich App 185; 646 NW2d 506
(2002), and gives little attention to connecting this analysis to the statutes and court rules
that underlie CR.



has. For that reason, I respectfully dissent from the majority opinion’s decision to vacate
the order of the trial court, overrule In re CR,"250 Mich App 185; 646 NW2d 506 (2002),
and hold that the one—pareﬁt doctrine, which has been a part of our statutory scheme for

more than 70 years, is now unconstitutional under the Due Process Clause of the

' Fourteenth Amendment. Instead, I would affirm the trial court and conclude that CR

correctly held that the one-parent doctrine, as well as the statutes and court rules on
which the doctrine is grounded, remain constitutional. The Legislature has adequately
protected the due process rights of a parent of an abused or neglected child (a child whose
other parent has already been adjudicated unfit) by requiring a hearing on the parent’s
fitness before the state can interfere with this parent’s parental rights, and appellant here

has been reasonably determined to be unfit after several such hearings.

I. FACTS AND HISTORY

Appellant Lance Laird and Tarrimy Sanders were never married, but are the
parents of two young boys-- P (born in 2010) and C (born in 2011). Soon after thel
youngest boy was born with drugs in his system, the DHS removed the child from
Sanders’s custody and placed him with Laird, where the other child was already living.’
However, a few weeks later when lLaird himself tested positive for cocaine, the DHS
removed the children from his custody and placed them with their paternal aunt. Sanders
entered a no-contest plea to allegations of abuse and neglect. The trial court applied the
one-parent doctrine to continue the children’s placement with their aunt and order L'aird

to comply with a service plan, including psychological evaluation, parenting classes,

2 Laird and the children lived with Laird’s mother.



substance abuse assessment, random drug screens, maintenance of housing and
employment, and terms of probation stemming from a previous domestic violence
conviction. |

Laird filed a motion seeking immediate placement of his children with him and
challenging the one-parent doctrine. Following a hearing at Which several witnesses,
including Laird himself, testified, the trial court, relying on CR, denied this motion, and
the Court of Appeals denied leave to appeal for lack of merit. In re Sanders Minors,
unpublishezi order of the Court of Appeals, entered January 18, 2013 (Docket No.
313385). This Court granted leave to appeal and directed the parties to‘address “whether
the application of the one-parent doctrine violates the due process or equal protection

rights of unadjudicated parents.” In re Sanders, 493 Mich 959 (2013).

II. STANDARD OF REVIEW

Questions involving the interpretation of statutes and court rules are reviewed de
novo. People v Buie, 491 Mich 294, 304; 817 NW2d 33 (2012). Questions of

constitutional law are also reviewed de novo. Id. It is well establishéd that

“[s]tatutes are presumed to be constitutional, and courts have a duty to
construe a statute as constitutional unless its unconstitutionality is clearly
apparent.” Taylor v Gate Pharm, 468 Mich 1, 6; 658 NW2d 127 (2003).
“We exercise the power to declare a law unconstitutional with extreme
caution, and we never exercise it where serious doubt exists with regard to
the conflict.” Phillips v Mirac, Inc, 470 Mich 415, 422; 685 NW2d 174
(2004). “ ‘Every reasonable presumption or intendment must be indulged
in favor of the validity of an act, and it is only when invalidity appears so
clearly as to leave no room for reasonable doubt that it violates some
provision of the Constitution that a court will refuse to sustain its
validity.” ” Id. at 423, quoting Cady v Detroit, 289 Mich 499, 505; 286 NW
805 (1939). Therefore, “the burden of proving that a statute is
unconstitutional rests with the party challenging it,” In re Request for
Advisory Opinion Regarding Constitutionality of 2005 PA 71, 479 Mich 1,



J

11; 740 NW2d 444 (2007) . ... “[Wlhen considering a claim that a statute
is unconstitutional, the Court does not inquire into the wisdom of the
legislation.” Taylor, 468 Mich at 6. [In re Request for Advisory Opinion
Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 307-308; 806
NW2d 683 (2011) (second alteration in original).]

“IW]e interpret court rules using the ‘same principles that govern the interpretation of
statutes,” ” Buie, 491 Mich at 304, and therefore court rules, like statutes, are presumed to
be constitutional.” (Citation omitted.)

HI. ANALYSIS
A. THE ONE-PARENT DOCTRINE

Child-protective proceedings typically begin with fhe state filing a petition in the
triai court alleging that a parent has abused or neglected a child. MCL 712A.13a(2);
MCR 3.961. Then comes the adjudicative phase, in Wl‘hich it is determined whether the
parent abused or neglected the child as alleged in the petition and thus whether tile court
has jurisdiction over thé child. During this adjudicative phase, a parent can admit the
allegations, plead no contest to the allegations, or demand. a trial. MCR 3.971; MCR

3.972. Once a parent has admitted the allegations or pleaded no contest, or the fact-finder

> The majority opinion makes only the most perfunctory reference to its threshold
obligation to presume the constitutionality of statutes and court rules. Rather, it begins its
analysis by presuming that the one-parent doctrine-- a doctrine derived from both our
statutes and court rules-- is unconstitutional, as suggested by its initial observation that
“Im]erely describing the doctrine foreshadows its constitutional weakness.” The opinion
treats the one-parent doctrine as if it had been created by the Court of Appeals out of
whole cloth. Ante at 2. (“[T]he [trial] court relied on the one-parent doctrine and the
Court of Appeals’ decision in In re CR, 250 Mich App 185; 646 NW2d 506 (2002), from
which that doctrine derives.”). Nowhere, including in its ultimate holding, does the
majority opinion give serious recognition to the fact that the one-parent doctrine is
derived from statutes and court rules of this state, which explains in turn why it also gives
little recognition to the fact that these must be presumed constitutional. The positive law
of this state is largely a bystander in the majority opinion.



has found “evidence of abuse [or] neglect proved by a preponderance of the legally
admissible evidence presented at the adjudication, [the court has jurisdiction over the
child, and] it then proceeds to the dispositional phase of the protective proceedings.” CR,
250 Mich App at 200-201. During the dispositional phase, the court will “determine
what measures [it] will take with respect to a child,” MCR 3.973(A), and in doing so,.the
court “may make orders affecting adults as in the opinion of the court are necessary for -
the ph}xfsical, mental, or moral well-bging of [the child] under its jurisdiction,” MCL
712A.6. As this Court explained in In re Brock, 442 Mich 101, 108; 499 NW2d 752
(1993): o |

Child protective proceedings are generally divided into two phases:
the adjudicative and the dispositional. The adjudicative phase determines
whether the . . . court may exercise jurisdiction over the child. If the court
acquires jurisdiction, the dispositional phase determines what action, if any,
will be taken on behalf of the child.

The so-called one-parent doctrine allows a trial court to exercise jurisdiction over

a child on the basis of the adjudication of only one parent. In other words, after one

‘parent has been adjudicated, the court does not have to adjudicate the other parent, but

instead can proceed to the dispositional phase. It is undisputed that the Legislature
incorporated the one-parent doctrine into its statutory scheme and that this Court
similarly incorporated the doctrine into its court rules. Most notably, MCL 712A.2
provides, in pertinent part:

The court has the following authority and jurisdiction:

*® % 3k

(b) Jurisdiction in proceedings concerning a juvenile under 18 years
of age found within the county:



(1) Whose parent or other person legally responsible for the care and
maintenance of the juvenile, when able to do so, neglects or refuses to
provide proper or necessary support, education, medical, surgical, or other
care necessary for his or her health or morals, who is subject to a
substantial risk of harm to his or her mental well-being, who is abandoned
by his or her parents, guardian, or other custodian, or who is without proper
custody or guardianship. . . .

* ok 3k

(2) Whose home or environment, by reason of neglect, cruelty,
drunkenness, criminality, or depravity on the part of a parent, guardian,
nonparent adult, or other custodian, is an unfit place for the juvenile to live
in. [Emphasis added.]*

MCL 712A.2(b) employs the singular form of “parent” and thus does not require that

both parents be adjudicated in order for the court to exercise jurisdiction over the child.’

In addition, MCL 712A.6 provides:

* Indeed, the Legislature incorporated the one-parent doctrine into its statutory scheme as
early as 1944 when it added Chapter XIIA to the Probate Code, now codified at
MCL 712A.1 et seq. See 1944 (Ex Sess) PA 54, § 2(a)(6) (granting jurisdiction to the
court over any child under 17 years of age “[wlhose parent or other person legally
responsible for the care and maintenance of such child, when able to do so, neglects or .
refuses, to provide proper or necessary support, education as required by law, medical,
surgical or other care necessary for his health, morals or well-being, or who is abandoned
by his parents, guardian, or other custodian, or who is otherwise without proper custody -
or guardianship™) (emphasis added). '

> The majority opinion agrees that the fact that “MCL 712A.2(b)(1) refers singularly to
‘parent’ . . . is consistent with the unremarkable idea that courts may assume jurisdiction
over a child on the basis of the adjudication of one parent.” Awnfe at 13 n 8 (emphasis
added); see also ante at 9 (“[O]nce there has been an adjudication, either by trial or by
plea, the court has jurisdiction over the child regardless of whether one or both parents
have been adjudicated unfit.”). However, this assumption of jurisdiction over the child is
not quite as “unremarkable” as the majority opinion seems to believe, at least for
purposes of the instant case, since MCL 712A.6 provides that once the court has
jurisdiction over the child, it also “has jurisdiction over adults . . . and may make orders
affecting adults as in the opinion of the court are necessary for the physical, mental, or



The court has jurisdiction over adults as provided in this chapter and
as provided in chapter 10A of the revised judicature act of 1961, 1961 PA
236, MCL 600.1060 to 600.1082, and may make orders affecting adults as
in the opinion of the court are necessary for the physical, mental, or moral
well-being of a particular juvenile or juveniles under its jurisdiction.
However, those orders shall be incidental to the jurisdiction of the court
over the juvenile or juveniles. [Emphasis added.]

Accordingly, once the court adjudicates one jyarent, pursuant to MCL 712A.2(b) the
court can exercise jurisdiction over the child and, pursuant to MCL 712A.6, in exercising
that jurisdicﬁon, the court can “make orders affecting adults as in the opinion of the court
are necessary for the physical, mental, or moral well-being” of the child. This makes
sense because if a child is being abused or neglected, it is imperative that a court have the
power to immediately intervene and to intervene effectively. “[A] juvenile court must be
afforded the flexibility to assume jurisdiction over a child based on findings of
- maltreatment against one parent. This authority is essential to ensuring that the court has
the ability to issue orders to remedy the abusé or neglect by the offending parent.”
Sankaran, Parens Patriae Run Amuck: The Child Welfare System’s Disregard for the
Constitutional Rights of Nonoffending Parents, 82 Temp L Rev 55, 84 (2009).

The one-parent doctrine has similarly been incorporated into the Michigan Court

Rules. For example, MCR 3.973(A) provides:

A dispositional hearing is conducted to determine what measures the
court will take with respect to a child properly within its jurisdiction and,
when applicable,”” agai dult,” h i

pplicable,” against any adult,” once the court has determined

moral well-being of a particular juvenile or juveniles under its jurisdiction.” “Adults”
presumably includes the parents of the child over whom jurisdiction has been assumed.

§ The majority opinion contends that



following trial, plea of admission, or plea of no contest that one or more of
the statutory grounds alleged in the petition are true. [Emphasis added.]

In addition, MCR 3.973(F)(2) provides:

The court shall not enter an order of disposition until it has examined
the case service plan as provided in MCL 712A.18f. The court may order
compliance with all or part of the case service plan and may enter such
orders as it considers necessary in the interest of the child.

Accordingly, as the Court of Appeals explained in CR, 250 Mich App at 202-203, 205:

[O]nce the family court acquires jurisdiction over the children, MCR
[3.973(A)] authorizes the family court to hold a dispositional hearing “to
determine [what] measures [the court will] take[]... against any
adult....” MCR [3.973(F)(2)] then allows the family court to “order
compliance with all or part of the case service plan and may enter such
orders as it considers necessary in the interest of the child.” Consequently,
after the family court found that the children involved in this case came
within its jurisdiction on the basis of [the adjudicated parent’s] no-contest

the phrase “when applicable” [in MCR 3.973(A)] can reasonably—and
constitutionally—be interpreted to mean that when the person meeting the
definition of “any adult” is a presumptively fit parent, the court’s authority
during the dispositional phase is limited by the fact that the state must
overcome the presumption of parental fitness by proving the allegations in
the petition. '

While I agree that the state must certainly overcome the presumption of parental fitness, I
do not believe that the state must do this by “proving the allegations in the petition.”
Instead, as discussed more fully later, the state can overcome the presumption by proving
that the parent abused or neglected the child regardless of whether such allegations were
contained in the petition. I do not believe that the language “when applicable” suggests
anything to the contrary. However, even if it did, the pertinent statute, MCL 712A.6,
indisputably cannot be interpreted in this way because it does not contain the phrase
“when applicable” and it very clearly states that “[t]he court has jurisdiction over
adults ... and may make orders affecting adults as in the opinion of the court are
necessary for the physical, mental, or moral well-being of a particular juvenile or
juveniles under its jurisdiction!”

7 We do not have to decide in this case the breadth of the language “any adult” because
no one disputes that it applies to Laird.



plea and supporting testimony at the adjudication, the family court was able
to order [the unadjudicated parent] to submit to drug testing and to comply
with other conditions necessary to ensure that the children would be safe
with him even though he was not a respondent in the proceedings. This
process eliminated the [petitioner’s] obligation to allege and demonstrate
by a preponderance of legally admissible evidence that [the unadjudicated
parent] was abusive or neglectful within the meaning of MCL 712A.2(b)
before the family court could enter a dispositional order that would control
or affect his conduct. . . .

* ok ok

As we have explained, the court rules simply do not place a burden
on a petitioner . . . to file a petition and sustain the burden of proof at an
adjudication with respect to every parent of the children involved in a
protective proceeding. before the family court can act in its dispositional
capacity. The family court’s jurisdiction is tied to the children, making it
possible, under the proper circumstances, to terminate parental rights even
of a parent who, for one reason or another, has not participated in the
protective proceeding. [Some emphasis omitted.] ™ |

¥ The majority opinion “reject[s]” the Court of Appeals’ interpretation of MCL 712A.6
because its interpretation “would seemingly grant trial courts unfettered authority to enter
dispositional orders . . ..” Ante at 13-14. I do not believe that MCL 712A.6, or the Court
of Appeals’ interpretation of it, grants courts any such authority. Rather, it grants courts
the far more limited power to “make orders affecting adults as in the opinion of the court
are necessary for the physical, mental, or moral well-being of a particular juvenile or
juveniles under its jurisdiction.” MCL 712A.6 (emphasis added). Contrary to' the
majority opinion’s contention, such an order can in no way be said to “impermissibly
interfere[] with a parent’s constitutional right to direct the care and custody of his or her
child,” ante at 14, as a parent’s constitutional rights with respect to his or her child
have never been regarded as absolute, in particular not with regard to abusive and
neglectful parents, Stanley v Illinois, 405 US 645, 652; 92 S Ct 1208; 31 L Ed 2d 551
(1972) (“Neglectful parents may be separated from their children.”). As discussed in
more detail later, it would never be “necessary” to enter an order that infringes on a
parent’s “rights” unless that parent has been determined to be unfit. Thus, in enacting
MCL 712A.6, which only allows the court to enter orders that infringe on an unfit
parent’s “rights,” the Legislature manifestly did not grant courts any “unfettered
authority” to “impermissibly interfere[] with a parent’s constitutional right[s] . . ..” Ante
at 13-14.



Laird concedes and the majority opinion agrees that the court can exercise
jurisdiction over a child on the basis of the adjudication of only one parent. Accordingly,
Laird concedes and the majority opinion again agrees that the trial court had jurisdiction
over the children at'issue here because their mother had entered a no-contest plea to the
allegations in the amended petition. See ante at 13 n8 (“[Tlhe trial court properiy
assurﬁed jurisdiction over the children based on Sanders’s plea.””). However, Laird
argues and the majority opinion agrees that the court violated his due process rights by.
relying on the one-parent doctrine to enter an order taking away his children and directing
him to comply with a service plan without first adjudicating him as unfit. Although the
Court of Appeals has addressed this issue many times and has consistently held that the
one-parent doctrine does not violate due process, this Court has not yet addressed the
issue. See, e.g., In re Slater/Weimer, unpublished opinion of the Court of Appeals, issued
March 25, 2014 (Docket No. 317132), p2 (opinion by MARKEY, J.); In re Farris,
unpublished opinion per curiam of the Court of Appeals, issued August 8, 2013 (Docket
Nos. 311967, 312193, and 312194), pp 5-6;° In re Mays, unpublished opinion per curiam
of the Court of Appeals, issued December 6, 2012 (Docket No. 309577), p 4 (Mays II);"°
In re Rohmer, unpublished opinion per curiam of the Couﬁ of Appeals, issued August 14,

2012 (Docket No. 308745), p 3; In re Camp, unpublished memorandum opinion of the

® This Court is currently holding an application for leave to appeal in Farris in abeyance
pending the decision in this case. Inre Farris, 838 NW2d 147 (Mich, 2013).

' In In re Mays, 493 Mich 945 (2013) (Mays II), this Court denied leave to appeal on the
basis of mootness because the parents had reached a consent agreement regarding joint:
custody of the children.

/
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Court of Appeals, issued May 9, 2006 (Docket No. 265301), Iv den 476 Mich 853
(2006); In re Church, unpublished opinion per curiam of the Court of Appeals, issued
April 11, 2006 (Docket Nos. 263541 and 265112), Iv den 475 Mich 899 (2006).!' This
Court expressed an interest in addressing the constitutionality of the one-parent doctrine

in In re Mays, 490 Mich 993, 994 n 1 (2012) (Mays I), stating:

The constitutionality of the “one parent doctrine” is obviously a
jurisprudentially significant issue and one which this Court will
undoubtedly soon be required to address given the widespread application
of this doctrine.

However, this Court did not address the issue in Mays I because the appellant-father had
failed to preserve the issue in the trial court or the Court of Appeals. Id.

B. DUE PROCESS

The Fourteenth Amendment provides that no state shall “deprive any person of
life, liberty, or property, without due process of law[.]” US Const, Am XIV, § 1. “Itis
well established that parents-have a significant interest in the companionship, care,
| custody, and management of their children,” and “[t]his interest has been characterized as
an element of ‘liberty” to be protected by due process.” Brock, 442 Mich at 109. Indeed,
“[t]he liberty interest at issue in this case—the interest of parents in the care, custody, and
control of their children—is perhaps the oldest of the fundamental liberty interests

recognized by this Court.” Troxel v Granville, 530 US 57, 65; 120 S Ct 2054; 147 L Ed

1 “Nearly every state” has adopted the one-parent doctrine, Sankaran, 82 Temp L Rev at
57, and this “near-universal approach,” id., has been upheld against similar constitutional
challenges in other states. See, for example, In re AR, 330 SW3d 858 (Mo App, 2011);
In re CR, 108 Ohio St 3d 369; 843 NE2d 1188 (2006); In re Amber G, 250 Neb 973; 554
NW2d 142 (1996).
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2d 49 (2000) (opinion by O’Connor, J .).12 And this interest “does not evaporate simply
because they have not been model parents or have lost temporary custody of their child to
the State.” Santosky v Kramer, 455 US 745, 753; 102 S Ct 1388; 71 L Ed 2d 599 (1982).

“Where procedural due process must be afforded because a ‘liberty’ or ‘property’

_ interest is within the Fourteenth Amendment’s protection, there must be determined

‘what process is due’ in the particular context.” Smith v Org of Foster Families for
Equality & Reform, 431 US 816, 847; 97 S Ct 2094; 53 L Ed 2d 14 (1977). “ “[D]ue
process,” unlike some lggal rules, is not a technical conception with a fixed content
unrelated to time, place and circumstances.’ E Mathews v Eldridge, 424 US 319, 334; 96
S Ct 893; 47 L. Ed 2d 18 (1976), quoting Cafeteria & Restaurant Workers Union v
McElroy, 367 US 886, 895; 81 S Ct 1743; 6 L Ed 2d 1230 (1961). Instead, “ ‘[d]ue
process is flexible and calls for such procedural protections as the particular situation
demands.’ ” Smith, 431 US at 848, quoting Morrissey v Brewer, 408 US 471, 481; 92 S
Ct2593; 33 L Ed 2d 484 (1972). “ ‘[T]he very nature of due process negates any concept
of inflexible procedures universally applicable to every imaginable situation’....”
Stanley v Illinois, 405 US 645, 650; 92 S Ct 1208; 31 L Ed 2d 551 (1972), quoting
Cafeteria Workers, 367 US at 895. “It is true that ‘[b]efore a person is dep;ived of a

protected interest, he must be afforded opportunity for some kind of a hearing, “except

for extraordinary situations where some valid governmental interest is at stake that

2 In Troxel, 530 US at 72-73 (opinion by O’Connor, J.), the Court held that
Washington’s nonparental visitation statute was unconstitutional because it “infringe[d]
on the fundamental right of parents to make child rearing decisions simply because a state
judge believes a ‘better’ decision could be made.”
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justifies postponing the hearing until after the event.” * ” Smith, 431 US at 848, quoting
Bd of Regents of State Colleges v Roth, 408 US 564, 570 n 7; 92 S Ct 2701; 33 L Ed 2d
548 (1972) (citation omitted). “But the hearing required is only one ‘appropriate to the
nature of the case.” ” Smith, 431 US at 848, quoting Mullane v Central Hanover Bank &
Trust Co, 339 US 306, 313; 70 S Ct 652; 94 L. Ed 865 (1950). The following factors

should generally be considered when determining “what process is due”:

First, the private interest that will be affected by the official action; second,
the risk of an erroneous deprivation of such interest through the procedures
used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government’s interest, including the function
involved and the fiscal and administrative burdens that the additional or
" substitute procedural requirement would entail. [Mathews, 424 US at 335.]

C. THE ONE-PARENT DOCTRINE AND DUE PROCESS
1. PRIVATE INTEREST N

The first factor to be considered is “the private interest that will be affected by the

official action[.]” Id. “The private interest here, that of a man in the children he has sired

and raised, undeniably warrants deference and, absent a powerful countervailing interest,
protection.” Stanley, 405 US at 651. “It is plain that the interest of a parent in the

companionship, care, custody, and management of his or her children ‘comefs] to this

Court with a momentum for respect lacking when appeal is made to liberties which

derive merely from shifting economic arrangements.” ” Id., quoting Kovacs v Cooper,
336 US 77, 95,69 S Ct 448; 93 L Ed 513 (1949) (Frankfurter, J., concurring) (alteration
in original). “[TJhere is a presurription thaf fit parents act in the best interests of their
children.” Troxel, 530 US at 68 (opinion by O’Connor, J.). “Accordingly, so long as a

parent adequately cares for his or her children (i.e., is fit), there will normally be no
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reason for the State to inject itself into the private realm of the family to further question
the ability of that parent to make the best decisions concerning the rearing of that parent’s

children.” Id. at 68-69.

2. THE RISK OF ERRONEOUS DEPRIVATION OF AN INTEREST

The next factor to be considered is “the risk of an erroneous deprivation of such
interest through the procedures used....” Mathews, 424 US at 335. “The extent to
which procedural due process must be afforded the recipient is influenced by the extent to
which he may be condemned to suffer grievous loss.” Santosky, 455 US at 758 (citations

‘and quotation marks omitted).” | “[Tlhe degree of potential deprivation that may be
created by a parti;:ular decision is a factor to be considered in assessing the leidity of
any administrative decisionmaking process.” Mathews, 424 US at 341. “ *[T]he possible
length of wrongful deprivation of ... benefits [also] is an important factor in assessing
the impact of official action on the private interests.” ” Id. (citation omitted) (alteraﬁon in
original).

With regard to this factor, it is important to remember that the issue we address in
the instant case concerns the propriety of a parent of an abused or neglected child (a child
whose other parent has already been adjudicated as unfit) being deprived of the
adjudicative phase of a child-protective proceeding. We are not addressing a criminal

proceeding, and we are not addressing a termination-of-parental-rights proceeding.

“Child protective proceedings are not criminal proceedings.” Brock, 442 Mich at 107.
B In Santosky, 455 US at 768-769, the Court held that while" applying a “fair

preponderance of the evidence” standard in a parental-rights termination proceeding does
not satisfy due process, applying a “clear and convincing evidence” standard does.
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“The purpose of child protective proceedings is the protection of the child....” Id.
“The juvenile code is intended to prétect children from unfit homes rather than to punish
their parents.” Id. at 108. The adjudicative phése only determines whether the trial court
has jurisdiction over the child. In Brock, 442 Mich at 115, this Court described the
adjudicative phase as the “initial phase wherein the court acquires jurisdiction in order to
attempt to alleviate the problems in the home so that the children and the parents can be
reunited . .. .”-

The degree of interference with the parent’s rights over the child after a finding
that jurisdiction exists is largely dependent on the circumstances. As this Court has
recognized, “[u]pon a finding of jurisdiction, the [family] court has several options, one .
of which is to return the children to their parents. Not every adjudicative hearing results
in removal éf custody.” Id. at 111."* Simply put, a ﬁnding of jurisdiction does not
necessarily, or immediately, foreclose the parent’s rights to his or her child. “Moreover,
in order to permanently terminate respondents’ parental rights, further hearings would be
required, and the statutory elements for ‘termination must be proven by clear and
convincing evidence.” Id. at 111-112. |

“[TThe fairness and reliability_ of ‘the existing . . . procedures” must also be
considered. Mathews, 424 US at 343. As the Court of Appeals explained in Mays 11,
unpub op at 3-5:

The procedures outlined by the Juvenile Code and the court rules
protect a parent’s due process rights. They permit the court to issue an
order to take a child into custody when a judge or referee finds from the

Y Yn Brock, 442 Mich at 110, this Court held that due process does not require that a
parent be given the opportunity to cross-examine the child during the adjudicative phase.
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evidence “reasonable grounds to believe that conditions or surroundings
under which the child is found are such as would endanger the health,
safety, or welfare of the child and that remaining in the home would be
contrary to the welfare of the child.” MCR 3.963(B)(1). Once the child is
taken into custody, the parent must be notified and advised “of the date,
time, and place of the preliminary hearing,” which is to be held within 24
hours after the child has been taken into custody, and a petition is to be
prepared and submitted to the court. MCR 3.921(B)(1); MCR 3.963(C);
MCR 3.965(A)(1). If the child is in protective custody when the petition is
filed, the procedures afforded at the preliminary hearing provide due
process to the respondent-parents. They are informed of the charges
against them and the court may either release the child to the respondent-
parents or order alternative placement. MCR 3.965(B)(4) and (12)(b).
Before ordering alternative placement, “the court shall receive evidence,
unless waived, to establish that the criteria for placement. .. are present.
The respondent shall be given an opportunity to cross-examine witnesses,
subpoena witnesses, and to offer proof to counter the admitted evidence.”
MCR 3.965(C)(1). Thus, the respondent-parents are given notice of the
proceedings and an opportunity to be heard before the child can remain in
protective custody.

For the court to continue the child in alternative placement and
“exercise its full jurisdiction authority,” it must hold an adjudicatory
hearing at which the factfinder determines whether the child comes within
the provisions of [MCL 712A.2(b)]. ... Once jurisdiction is obtained, the
case proceeds to disposition “to determine what measures the court will
take with respect to a child properly within its jurisdiction and, when
applicable, against any adult. . . .” MCR 3.973(A). ‘

% %k o3k

The essence of respondent’s argument on appeal is that the one
parent doctrine violates the nonadjudicated parent’s due process rights by
depriving him of custody of his children without a determination that he is
an unfit custodian, as would be established at the adjudicatory hearing.
Respondent’s argument conflates the adjudicatory and dispositional phases
of the proceedings. The adjudicatory phase determines whether a child
requires the protection of the court because he or she comes within the
parameters of [MCL 712A.2(b)]. If the child comes within the scope of
[MCL 712A.2(b)], the trial court acquires jurisdiction and “can act in its
dispositional capacity.” It is at the dispositional hearing that the court
determines “what measures [it] will take with respect to a child properly
within its jurisdiction[.]” MCR 3.973(A). It can issue a warning to the
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parents and dismiss the petition, MCL 712A.18(1)(a), place the child in the
home of a parent or a relative under court supervision, MCL 712A.18(1)(b),
or commit the child to the DHS for placement, MCL 712A.18(1)(d) and (e).
Before the court determines what action to take, the DHS must prepare a
case service plan, MCL 712A.18f(2), and the court must “consider the case
service plan and any written or oral information concerning the child from
the child’s parent, guardian, custodian, foster parent, child caring
institution, relative with whom the child is placed, lawyer-guardian ad
litem, attorney, or guardian ad litem; and any other evidence offered,
including the appropriateness of parenting time, which information or
evidence bears on the disposition.” MCL 712A.18f(4). See, also, MCR
3.973(EX2) and (F)(2). If the DHS recommends against placing the child
with a parent, it must “report in writing what efforts were made to prevent
removal, or to rectify conditions that caused removal, of the child from the
home,” MCR 3.973(E)(2), and identify the likely harm to the child if
separated from or returned to the parent. MCL 712A.18f(1)(c) and (d).
The parent is entitled to notice of the dispositional hearing, MCR
3.921(B)(1)(d), and the parties are entitled to an opportunity “to examine
and controvert” any reports offered to the court and to “cross-examine
individuals making the reports when those individuals are reasonably
available.” MCR 3.973(E)(3).

If the child is removed from the home and remains in alternative
placement, the court must hold periodic review hearings to assess the
parents’ progress with services and the extent to which the child would be
harmed if he or she remains separated from, or is returned to, the parents.
MCL 712A.19(3) and (6); MCR 3.975(A) and (C). The court must
“determine the continuing necessity and appropriateness of the child’s
placement” and may continue that placement, change the child’s placement,
or return the child to the parents. MCL 712A.19(8); MCR 3.975(G).

Before making a decision, the court must “consider any written or oral

information concerning the child from the child’s parent, guardian, legal
custodian, foster parent, child caring institution, or relative with whom a
child is placed, in addition to any other relevant and material evidence at
the hearing.” MCR 3.975(E). If the child remains out of the home and
parental rights have not been terminated, the court must hold a permanency
planning hearing within 12 months from the time the child was removed
from the home and at regular intervals thereafter. MCL 712A.19a(1); MCR
3.976(B)(2) and (3). The purpose of the hearing is to assess the child’s
status “and the progress being made toward the child’s return home[.]”
MCL 712A.19a(3). At the conclusion of the hearing, the court “must order
the child returned home unless it determines that the return would cause a
substantial risk of harm to the life, the physical health, or the mental well-
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being of the child.” MCR 3.976(E)(2). See, also, MCL 712A.19a(5). In
making its determination, “[t]he court must consider any written or oral
information concerning the child from the child’s parent, guardian, legal
custodian, foster parent, child caring institution, or relative with whom a
-child is placed, in addition to any other relevant and material evidence at
the hearing.” MCR 3.976(D)(2). Further, “[t]he parties must be afforded
an opportunity to examine and controvert written reports received by the
court and may be allowed to cross-examine individuals who made the
reports when those individuals are reasonably available.” Id. As with the
initial dispositional hearing, each parent is entitled to notice of the
dispositional review and permanency planning hearings and an opportunity
to participate therein. MCR 3.920(B)(2)(c); MCR 3.975(B); MCR
3.976(C)."%

These provisions, taken together, satisfy the requirements of due
process. The parent is entitled to notice of the dispositional hearing and an
opportunity to be heard before the court makes its dispositional ruling.
When it is recommended that the child not be placed with a parent, the
court must consider whether the child is likely to be harmed if placed with
the parent, which would necessarily entail a determination regarding that
parent’s fitness as a custodial parent. Once the court determines that the
child should not be placed with the parents, it may continue the child in
alternative placement or return the child to the parents depending on the
circumstances of the parents and the child, again considering whether the
child is likely to be harmed if placed with the parent, which would
necessarily entail a determination regarding that parent’s fitness as a
custodial parent. Respondent does not contend that these procedures were
not followed here. [Emphasis added; alterations in original except those
inserting citations.]"®! :

15 As explained in Camp, unpub op at 2n 1:

Respondent is additionally protected by the different standards of
proof applicable at a dispositional hearing. “The parent who has been
subject to an adjudication... can have [his or] her parental rights
terminated on the basis of all the relevant and material evidence on the
record, including evidence that is not legally admissible. In contrast, the
petitioner must provide legally admissible evidence in order to terminate
the rights of the parent who was not subject to an adjudication.” [Citation
omitted; alteration in original.] ‘

' See also Slater/Weimer, unpub op at 3 (opinion by MARKEY, J.), which explained:

18



Given the protections afforded to parents by the provisions discussed above, “the risk of
an erroneous deprivation” of a parent’s interest, if any, is minimal.

As discussed more later, I believe that 1 reach’a different result than the majority
opinion partly because while the majority opinion only fleetingly acknowledges the

interests of the children, I believe this to be the most important interest at issue here. The

[R]espondent cannot establish an erroneous deprivation of her
liberty interest in caring for her children because before the trial court is
authorized to take further action after adjudication, a respondent is entitled
to receive additional procedural safeguards during the dispositional phase
of the proceedings. For instance, and contrary to respondent’s claims, the
adjudication phase of the proceedings does not require the trial court to
remove a child from the parent’s home. See MCL 712A.18(1)(a), (b).
And, during the dispositional phase of the proceedings, if petitioner
recommends against placing the child with her parent, petitioner “shall
report in writing what efforts were made to prevent removal, or to rectify
conditions that caused removal, of the children from the home.” MCR
3.973(E)(2). Hence, the subsequent removal of a child from her parent’s .
home during the dispositional phase involves a finding that the parent is
unfit. Further, before respondent’s parental rights can be terminated, she is
entitled to a number of additional procedural protections during the
dispositional phase of the proceedings, such as dispositional review
hearings, the implementation of a case services plan, parental visitation,
and findings as to whether continued placement outside of the home is
necessary to protect the children. In re CR, 250 Mich App at 201-202. See
also MCR 3.973(F). And, a respondent is entitled to notice of all
dispositional hearings, MCR 3.921(B)(1)(d), as well as an opportunity “to
examine and controvert written reports” submitted to the trial court by
petitioner and to “cross-examine individuals making the reports when those
individuals are reasonably available,” MCR 3.973(E)(3). Further still, the
trial court is not to presume during this time that the parent is unfit. See In
re Mason, 486 Mich 142, 168; 782 NW2d 747 (2010). Therefore, because
respondents are given notice and an opportunity to be heard before the
children are placed outside of the home or parental rights are terminated,
we find that the one-parent doctrine does not violate a respondent’s right to
procedural due process. [Emphasis added.]
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other reason we reach different results, in my opinion, is attributable to the majority
opinion’s erroneous assumptions that “[t]he [adjudication] trial is the only fact-finding
phase regarding parental fitness,” “[t]he statutes and court rules governing the
dispositional phase . . . simply do not demand any fitness determination,” and “[t]here is
no presumption of fitness in‘ favor of the unadjudicated parent.” This is not accurate. As
addressed earlier, the statutory provisions and court rules, as they should, presume that
'parents are fit and require the state to prove a parent’s unfitness before the state can
remove a child from a parent’s custody. See, for example, MCL 712A.18f(1)(c) and (d)
and (4) and MCR 3.973(F)(2), which only allow the coﬁrt to remove a child from a
parent’s custody if doing so would be “necessary in the interest of the child,” after
considering the “[l]ikely harm to the child if the child were to be separated from his or
her parent” and the “[1]ikely harm to the child if the child were to be returned to his or her
pafent,” and even then requires the court to specify in the order what “reasonable efforts

have been made to prevent the child’s removal from his or her home . . ..”"" In addition,

7 Laird’s counsel has authored a thoughtful article in which he proposes a “policy
solution that balances the constitutional rights of the nonoffending parent with the
interests of the child and the other parent.” Sankaran, 82 Temp L Rev at 70. The
following is his proposed solution: ‘

My proposed solution consists of two guiding principles. First, a
juvenile court must be afforded the flexibility to assume jurisdiction over a
child based on findings of maltreatment against one parent. This authority
is essential to ensuring that the court has the ability to issue orders to
remedy the abuse or neglect by the offending parent. Second, in order to
respect the constitutional rights of the nonoffending parent, the court’s
power should be limited. While the case is ongoing, absent proof of
parental unfitness, the court must grant custodial rights to the nonoffending
parent to the satisfaction of that parent. [Id. at 84.]
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the state must prove that a parent remains unfit in order for thé state to continue depriving
a parent of his or her right to the custody of his or her child. See, for example, MCL
712A.19(6)(d) and (e) and (8), which reqﬁires the court to “determine the continuing
necessity and appropriateness of the child’s placement” after considering the “[l]ikely
harm to the child if the child cohtinues to be separated from the child’s parent” and the
“[1]ikely harm to the child if the child is returned to the child’s parent.” See also MCL
3.975. Finally, “[a] permanency planning hearing shall be conducted to review the status
of tﬁe child and the progress being made toward the child’s return home . ...” MCL
712A.19a(3). If “the court determines at a permanency planning hearing that the return
of the child to his or her parent would not cause a substantial risk of harm to the child’s
life, physical health, or mental well-being, the court shall order the child returned to his

or her parent.” MCL 712A.19a(5); see also MCR 3.976(E)(2).®

In my opinion, this proposed solution is fully consistent with existing Michigan law
because under that law, as discussed earlier, the court is “afforded the flexibility to
assume jurisdiction over a child based on findings of maltreatment against one parent,”
but “absent proof of parental unfitness, the court must grant custodial rights to the
nonoffending parent to the satisfaction of that parent.” Id. However, Sankaran then
proceeds to argue that a finding of unfitness would first require “the filing of a petition
against the nonoffending parent, which would then trigger all the procedural protections
available under state law.” Id. at 85. In other words, he argues that a finding of unfitness

~must occur during the adjudicative phase of the proceedings, rather than during the

dispositional phase. However, neither Sankaran nor the majority opinion nor anyone else
of whom I am aware has identified any support for this proposition-- that is, the
proposition that the Constitution demands that a finding of unfitness occur during the

~ adjudicative phase. Once again, it is important to remember that the issue before this

Court is not whether requiring a finding of unfitness to be made during the adjudicative
phase would be a wise policy decision, only whether the Constitution requires that this
finding be made during that phase.

'® The majority opinion, although it apparently recognizes that the permanency planning

21



While 1 agree with the majority opinion that the state, absent exigent
circumstances,” cannot remove a child from a parent’s custody or otherwise interfere
with a parent’s parental rights without first finding that the parent is unfit, I do not
believe that our current statutory scheme, encompassing as it does the one-parent
doctrine, allows the state to do s0.2° As discussed earlier, “ ‘[s]tatutes are presumed to be
constitutional, and courts have a duty to construe a statute as constitutional unless its

unconstitutionality is clearly apparent.” ” Advisory Opinion, 490 Mich at 307 (citation

hearing statute, MCL 712A.19a(5), requires a finding of unfitness, proceeds to state “that
there is no similar requirement during the earlier dispositional hearings....” Thus, in
this regard, it fails to recognize that the statutes cited previously, MCL 712A.18f and
MCL 712A.19, include “similar requirement[s] during the earlier dispositional hearings.”

1 See MCL 712A.14a(1), which allows the state to immediately take a child into
protective custody “[i]f there is reasonable cause to believe that a child is at substantial
risk of harm or is in surroundings that present an imminent risk of harm and the child’s

removal from those surroundings is necessary to protect the child’s health and
safety . ...” See also MCL 712A.14b(1)(a). \

2 The majority opinion also argues that “[a]bsent some fact-finding regarding that
parent’s alleged neglectful or abusive conduct,... the DHS cannot reasonably be
expected to formulate an individualized plan, resulting in unadjudicated parents being
ordered to comply with potentially unnecessary and costly service plans.” The majority
opinion’s concern is premised on its erroneous assumption that the court can order a
parent to comply with a service plan without first considering what services are
necessary. However, MCL 712A.6 expressly states that the court “may make orders
affecting adults as in the opinion of the court are necessary for the physical, mental, or
moral well-being of [the child] under its jurisdiction.” (Emphasis added.) In addition,
MCL 712A.18f(4) states that “[t]he court may order compliance with all or any part of
the case service plan as the court considers necessary.” (Emphasis added.) Therefore,
contrary to the majority opinion’s suggestion, the trial court cannot order a parent to
comply with “unnecessary” or arbitrary service plans. Instead, the service plan must be
determined to be necessary to serve the best interests of the child, over whom jurisdiction
has already been obtained by the court. Indeed, even Laird himself does not argue that he
was ordered to comply with an “unnecessary” service plan.
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omitted). Accordingly, if it is possible to reasonably construe statutes to avoid
unconstitutionality, it is this Court’s duty to do so. Evans Prods Co v State Bd of
Escheats, 307 Mich 506, 548; 12 NW2d 448 (1943) (“We are compelled to construe Act
No. 170, in accordance with well-defined rules of statutory construction, in such manner'
as to avoid constitutional pitfalls, if this can be reasonably done within the legislative
intent.””). Because I believe it is possible to reasonably Eon.strue the statutes (as well as
the court rules) at issue here to avoid unconstitutionality, it is our obligation to do this.

See Hooper v Cdlifornia, 155 US 648, 657; 15 S Ct 207; 39 L Ed 297 (1895) (“The

elementary rule is that every reasonable construction must be resorted to, in order to save

a statute from unconstitutionality.”). It is entirely reasonable to construe the pertinent
statutes and court rules as requiring a finding of unfitness before the state can interfere

with parental rights.' Although these statutés and court rules do not require this finding

>l While the majority opinion relies on its “duty to interpret [the law] as being
constitutional whenever possible” to reject the Court of Appeals’ interpretation of the law
in CR, which the majority opinion views as “grant{ing] trial courts unfettered authority to

_enter dispositional orders,” it fails to give any consideration to this same “duty to

interpret [the law] as being constitutional whenever possible” when it rejects the Court of
Appeals’ interpretation of the law in Mays II, which requires a finding of unfitness before
the state can interfere with parental rights. See ante at 18 n 14 (“The [law] governing the
dispositional phase ... simply do[es] not demand any fitness determination.”). If the
majority opinion believes that it has such a “duty,” is it truly not even reasonably possible
to interpret the law as requiring a finding of unfitness when several Court of Appeals
panels have been readily capable of doing so? If the majority opinion would apply its
“duty” with consistent force, it would be far more likely to reach the same conclusion as
the Court of Appeals that the law does not grant an “unfettered authority” to enter
dispositional orders because those orders must be “necessary for the physical, mental, or
moral well-being of [the child] under [the court’s] jurisdiction,” MCL 712A.6, and there
must be a finding of unfitness before the state can intervene because MCL
712A.181(1)(c) and (d) and (4) and MCR 3.973(F)(2) only allow the removal of a child
from a parent’s custody where doing so is “necessary in the interest of the child,” after
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of unfitness to be made during the adjudicative phase of the proceedings, I see nothing in
the Constitution that would require such a finding to be made during that particular
phase. Therefore, unlike the majority opinion, I do not find it necessary to strike down as
unconstitutional any of the pertinent statutes and court rules. “In assessing what process
is due in this case, substantial weight must be given to the good-faith judgments of the
individuals charged” by “we the people” to adopt fair procedures-- the Legislature-- “that
the procedures they have provided assure fair consideration . ...” Mathews, 424 US at
349. The majority opinion, as far as I can see, does not accord any weight to the good-
faith judgments of the Legislature, and instead of presuming that the statutes and court
rules at issue are constitutional, it presumes from the very beginning the opposite, which
is yet another reason why I reach a different result.

The fairness of the grocedures adopted by the Legislature is well demonstrated by
the particular facts of this case. As Laird concedes, the court properly exercised
jurisdiction over the children given the mother’s no-contest plea. At this point, the
children were placed with Laird and it was only after he tested positive for cocaine that
the children were removed from his care. In other words, Laird was not presumed unfit.
Instead, he was clearly presumed fit; otherwise the children would never have been

placed with him to begin with.”> However, Laird then proved himself to the DHS and the

considering the “[l]ikely harm to the child if the child were to be separated from his or
her parent” and the “[1]ikely harm to the child if the child were to be returned to his or her
parent,” and further require the court to specify what “reasonable efforts have been made
to prevent the child’s removal from his or her home . .. .”

22 Indeed, at oral arguments, Laird’s counsel conceded that “[t]he state did presume that
he was fit.” "
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trial court as being unfit by testing positive for cocaine. See Farris, unpﬁb op at 7
(“Though a trial court may not presume that a parent is unfit, Farris’s conduct throughout
thé course of this case demonstrated that he was not a fit parent.”) (citation omitted). It
was only at this point that the decision to place the children with Laird was reevaluated--
at the point at which the court became aware that Laird had tested positive for cocaine,
had been arrested for distributing cocaine,” had stopped participating in random drug
screens, had been getting high with the children’s mother, and had allowed the children’s
mother to have contact with the children even though the DHS had told him not to allow
her to have such contact.?* Laird lived with his mother and there were concerns about he1:
as well, including significant mental health issues, as well as a history of interaction with
the DHS. There was also no available bedroom for the children at Laird’s mother’s
house, the court was aware that Laird remained on probation for domestic violence, and
the dourt knew that the psychologist who had conducted an evaluation of Laird had

concluded that

[i]t does not appear that Mr. Laird is a candidate for reunification with his
young children based on his violent history, the fact that he denies his entire
history of violence and. takes absolutely no responsibility for it, his
substance abuse issues and his severe psychopathology. He has no insight
into his own functiqning, and sees no need to change anything about

2 More recently, Laird was convicted in federal court of conspiracy to distribute more
than 500 grams of cocaine and thus is currently imprisoned and unable to take custody of
the children. However, I agree with Laird and the majority opinion that this fact does not
render this case moot because incarcerated parents still have a constitutionally protected
interest in the “management of their children.”

2% According to the mother, she was spending every night with Laird and the children.
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“himself as he believes he is good the way he is and that other people simply
need to realize what he believes. ‘

The court considered all this information, including Laird’s own testimony, and decided
that Laird was, at least temporarily, an unfit parent. Because this determination was
made (a determination that Laird does not even contest), the trial court had the requisite
authority to place the children with someone other than Laird and to order him to comply
\ with a service plan inl order to regain custody of his children.

Laird argues that the trial court had to “adjudicate him in order to find him unfit,
and the majority opinion agrees with him in this regard. Laird and the majority opinion
rely heavily on Stanley, 405 US at 649, which held that “as a matter of due process of
law, Stanley was entitled to a hearing on his fitness as a parent before ﬁis children were
taken fr‘dm him ....” Stanley was an unwed father who cared for his children until the
children’s mother died, at which point the state took his children away from him on the
basis of an Illinois law that provided that the children of unwed fathers become wards of
the state uporn the death of the mother. The United States Supreme Court held that this
law violated Stanley’s right to due process because parents are entitled to a hearing on
their fitness before their children can be takeﬁ away. The state cannot simply presume
that all unwed fathers are unfit parents.. However, Stanley never specified what fype of
hearing must be convened. Therefore, Laird’s reliance on Stanley for the proposition that
he is constitutionally entitled to a jury trial during the adjudication phase of a child-
protective proceeding is misplaced. Stanley merely held that a hearing is required, and in

the instant case multiple hearings were held regarding the placement of Laird’s
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children.”® The children were initially placed with him because he was presumed to be a
fit parent (unlike Stanley), but when his drug problems resurfaced, the children were
removed from his care.?® This removal, and whether this removal should continue, ie.,
Laird’s fitness as a parent, was the subject of multiple hearings-- the November 16, 2011
preliminary hearing, the January 11, 2012 pretrial hearing, the February 7, 2012
adjudication hearing, the February 22, 2012 dispositional hearing, the May 2, 2012

dispositional review hearing, the August 22, 2012 dispositional review hearing, and the

25 Contrary to the suggestion of the majority opinion, Stanley did not hold that a parent is
entitled to a jury trial on the issue of his or her fitness as a parent. Indeed, the United
States Supreme Court has explicitly held that “trial by jury in the juvenile court’s
adjudicative stage is not a constitutional requirement.” McKeiver v Pennsylvania, 403
US 528, 545; 91 S Ct 1976; 29 L Ed 2d 647 (1971) (emphasis added). Furthermore, as
explained earlier, although Laird did not have a right to a jury trial, he did have a right to
a hearing in which he was allowed to introduce “[a]ll relevant and material evidence,”
including “any written or oral information concerning the child from the child’s parents,”
MCR 3.973(E)(2), to “examine and controvert written reports” offered to the court, MCR
3.973(E)(3), and to “cross-examine individuals making the reports when those
individuals [were] reasonably available,” id.

26 As explained by the Court of Appeals in Slater/Weimer, unpub op at 3-4:

The case at bar is distinguishable because unlike in Stanley, the one-
parent doctrine does not presume that parents are unfit. Rather, the doctrine
permits the trial court to exercise jurisdiction over children because
petitioner established that the children were abused or neglected.
Furthermore, before parents are declared unfit under the one-parent
doctrine, they are... afforded certain procedural protections during the
dispositional phase of the proceedings. Thus, Stanley is inapposite.

Stanley merely held that a parent must be presumed to be a fit parent and that a parent is
entitled to a hearing before being deemed unfit, and that is exactly what happened in the

instant case.
{
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September 5, 2012 hearing on the motion for immediate placement. As explained by the

trial court:

Here, just as in In re CR, the father has been involved in all court
proceedings since the inception of the petition. He has been provided with
appointed counsel, he has been informed of the conditions that necessitated
removal (including domestic violence and drug abuse) and he has been
offered services to address these conditions. No action has been taken to
terminate his parental rights, which would necessarily require that a
supplemental or amended petition be filed. He most certainly would be
entitled to a trial before his parental rights could be terminated. At that trial
his parental rights could be terminated only upon clear and convincing
evidence that a statutory basis exists for termination.

3. THE BURDENS OF ADDITIONAL PROCEDURAL SAFEGUARDS

“[TThe final factor to be cénsidered is the public interest.” Mal‘hews, 424 US at
347. “[T)he interest of the state as parens patriae is for the welfare of the child.” Brock,
442 Mich at 112-113. “[T]he State has an urgent interest in the welfare of the child ....”
Lassiter v Dep’t of Social Servs of Durham Co, 452 US 18, 27; 101 S Ct 2153; 68 L Ed
2d 640 (1981).%7 “The state’s interest in protecting the child is aligned with the child’s’
interest to be free from an abusive environment.” Brock, 442 Mich at 113 n 19. That is,
the child’s interest and the state’s interest overlap and are both relevant considerations in
the due process analysis. Given this overlap, it is difficult, if ﬂot impossible, to consider
the state’s interest without at the same time considering the child’s interest. Therefore,
both the state’s interest and the child’s interest must be taken into account when

considering this final factor. See Santosky, 455 US at 766 (“Two state interests are at

*" In Lassiter, 452 US at 31, the United States Supreme Court held that the Constitution
does not require the appointment of counsel in every proceeding to terminate parental
rights.
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stake in parental rights termination proceedings—a parens patriae interest in preserving
and promoting the welfare of the child and a fiscal and administrative interest in reducing
the cost and burden of such proceeciings.”).

« ‘The‘ child has an inferest in the outcome of the fact-finding hearing independent
of that of the parent.” ” Brock, 442 Mich at 113 n 19 (citation omitted).”® Children have
an interest in being protected from abusive and neglectful parents. And “the state has a
legitimate interest in protecting children who are neglected or abused by their parents.”
Mays II, unpub op at 2. “[I]n child abuse proceedings, ‘the rights of parents are a most
essential consideration, but we further recognize that the best interests and welfare of the
child outweigh all other considerations.”” Brock, 442 Mich at 114 (citation omitted).
Parents f‘have an important liberty interest in the management of their children that is
protected by due process. However, the child’s welfare is primary in child prbtective
proceedings.” - Id. at 114-115. “[T]he paramount purpose of the juvenile section of the

Probate Code is to provide for the well-being of children.” In re Macomber, 436 Mich

2% Although the majority opinion addresses: at length the parental interests involved in
this case, it mentions in only the most peremptory way, in a footnote, that there is also the
child’s interest, which is an indispensable part of the constitutional due process analysis
in this case. These differing approaches go to the heart of our differing constitutional
conclusions. That is, while the majority opinion believes the most important (if not the
exclusive) constitutional interest involved is that of the parent, I respectfully believe the
most important (albeit not the exclusive) constitutional interest involved is that of the
child. In a perfect world, these interests would invariably be aligned. However, in the
highly imperfect world from which child-protective cases tend to come-- arising out of
often highly dysfunctional households-- this is not necessarily true, and in such cases, I
believe the child’s interests must be viewed as paramount, specifically the child’s interest
in the due process analysis required by Mathews, in which the child’s interests are g1ven
consideration in conjunction with the interests of the parent.
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386, 390; 461 NW2d 671 (1990). “One significant feature common to all chiid custody
cases, regardless of the proced;lral label, is this Court’s insistence upon the child’s best
interest prevailing as the predominant, if not sole, judicial copcern.” In re Ernst, 373
Mich 337, 361; 129 NW2d 430 (1964). “ ‘We recognize the long-established rule that
the best interest of the child is of paramount importance and that it is our judicial duty to
safeguard his welfare and care.”” Id. at 369 (citations dmitted). “The paramount -
question under the law in all cases of this character is the welfare of the child. All other
considerations must yield to this one.” Id. at 370 (citations and quotation marks omitted).

Because “the risk of an erroneous deprivation” of a parent’s interest is already
minimal with the cu)rrent procedures in place, fhe added or marginal value, if any, that
would be served by requiring both parents to be adjudicated before the court could
proceed to the dispositional phase is considerably outweighed by the added burdens that
would be imposed on the state and children. As even the majority opinion recognizes,
“[t]here is no doubt that requiring adjudication of each parent will increase the burden on
the state . ...” See Mathews, 424 US at 335 (stating that “the probable value, if any, of
additional or substitute procedural safeguards” as well as the “fiscal and administrative
burdens that the additional or substitute procedural requirement would entail” should be
considered when determining what process is due). This is far less important, however,
than the fact that any éddéd 6r marginal value of the new safeguards would be
considerably outweighed by the additional burdens on the children involved. See id. at
347 (stating that “the administrative burden and other societal costs that would be
associated with requiring [the additional or substitute procedural r.equirement], as a

matter of constitutional right,” should also be considered) (emphasis added). Once it has
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been determined following a jury trial tha’E a child has been abused or neglected by one
parent, that child should not have to wait for a secure placement until it has been
determined, following an additional jury ;crial, that the other parent-- most particularly one
who has actually resided in the same household as the abusing or neglecting parent-- is
implicated in the same abuse or neglect.

Abolishing the one-parent doctrine, as the majority opinion does today, will cost

the state in terms of time, financial resources, and social-services manpower because it

will now have to adjudicate both parents as unfit before it can even exercise jurisdiction
over abused and neglected children.” However, this is the least of the burdens imposed
by judicial abolition of the doctrine. Rather, it is the additional costs and burdens that
will now be placed on abuseci and neglécted children themselves that is most troubling.
These children, who are in the greatest need of expedited public protection, may
eventually be afforded that protection, but considerably less quickly becaus/e a parent
(again, most particularly a parent who has resided in the same household as the

adjudicated and unfit parent) will for the first time become constitutionally entitled to a

jury trial.®® Because I do not believe the latter is required by our Constitution, and

2% Once again, this jurisdictional determination is altogether distinct from any actual
termination of parental rights or even from any determination that a parent is not entitled
to custody pending further proceedings.

3% The majority opinion disputes that it has “found a constitutional right to a jury trial in
child protective proceedings.” Instead, it “simply hold[s] that due process requires a
specific adjudication of a parent’s unfitness....” Never mind that the majority’s
“specific adjudication of a parent’s unfitness” is necessarily and always a jury trial.
Although the majority is correct that “[t]he right to a jury trial is granted by statute,” this
specific right only applies to the adjudication of the first parent, in the course of which
the state may obtain jurisdiction over the abused or neglected child. By holding that the
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because it is obvious that this will ensure that a child will remain for a longer time with
the unadjudicated parent who may have resided in close proximity with the adjudicated
and unfit parent, I respectfully dissent.>! Although I agree with the majority opinion that
all parents are entitled to due process in the child-protective context, with the
presumption of fitness and the burden of proof to the contrary resting on the state, I see
no constitutional barriers to the Iong-established procedures in this state in guaranteeing
that such a fitness determination is fairly made.”

While the majority opinion recognizes that “requiring adjudication of each pareﬁt
will increase the burden on the state,” it does not acknowledge the greater risk that the
formal adjudicatién it requires of each parent will increase the burdens on the abused or
neglected child, who may remain in an unsecure position for a prolonged period. Just as

the majority opinion’s failure to recognize that the current procedural requirements

Due Process Clause of the Constitution requires that the second parent of the abused or
neglected child is also entitled to a jury trial, rather than to any other form of due process,
the majority has not only expanded a statutory “right,” but transformed it into a
constitutional right. -

31 1 am cognizant that the instant case does not involve two parents living in the same
household with the children, but the majority’s abolition of the one-parent doctrine will
apply in that situation just as much as it applies to the instant situation. That reality is
precisely what is signified by the regular inquiries of justices at oral argument about the
legal rules and principles that attorneys would offer for the resolution of their cases that
are equally appropriate in the next “one hundred” cases of the same kind.

321 am cognizant that the state can immediately take a child into protective custody “[i]f
there is reasonable cause to believe that a child is at substantial risk of harm or is in
surroundings that present an imminent risk of harm and the child’s removal from those
surroundings is necessary to protect the child’s health and safety....”
MCL 712A.14a(1) (emphasis added). See also MCL 712A.14b(1)(a). However, not all
children who are in need of protection will be readily able to qualify for protection under
these demanding standards, and it is these children about whom I am most concerned.
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adequately protect parents’ rights has caused it to conclude that the risks of erroneously
depriving parents of their rights are great, its failure to recognize that requiring
adjudication of each parent will increase the burden on abused and neglected children has
caused it to conclude that the additional burdens that will be imposed as a result of
requiring adjudiéation of each parent are minimal. This in turn has caused the majority
opinion to conclude that “those burdens do not outweigh the risks associated with
‘depriving a parent of [his or her] right[s]....” When the risks and the burdens are
calculated more realistically, I believe it is clear that the latter considerably outweigh thé
former. AAs explained earlier, the risks are low because the Legislatu;'e has already
adequately afforded a range of protections for parental rights, while the burdens are high
beca}use abused and neglected children in many cases will be left for significantly longer
periods of time than are necessary in the care of a parent who may ultimately be proved
unfit. While I agree with the majority opinion that “constitutional rights d& notl always
come cheap,” I do not agree that there is any constitutional right to a jury trial in the
instant context; while the pa}ent of an abused or neglected child has an undeniable right
to due process, this can take many reésonahle forms.

4. SUMMARY

Given (a) the interest of children in being protected from abusive and neglectful
parents, (b) the public’s legitimate interest in protecting children from abusive and
neglectful parents, (c) the fact that Laird was only deprived; of a trial during the initial
phase of the child-protective proceedings, which simply deterrgines whether the trial

court possesses jurisdiction over the children, (d) the fact that Laird’s rights to his
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children were adequately protected during the child-protective proceedings, and (e) the
significant costs that would be inflicted on abused and neglected children of this state by
entitling both parents to a trial on their unﬁtness before allowing the state to intervene to
protect these children, I do not believe that Laird’s constitutional rights to due process
were violated by depriving him of a trial at the adjudicative phase of the process.”

In summary, I agree with the majority opinion the;t (a) pursuant ‘to MCL
712A.2(b), “once there has been an adjudication, either by trial or plea, the court has

jurisdiction over the child regardless of whether one or both parents have been

-adjudicated unfit”; (b) “[p]arents have a significant interest in the companionship, care,

custody, and management of their children, and the interest is an element of liberty
protected by due process”; (c) “there is a presumption that fit parents act in the best
interests of their children”; (d) “all parents are constitutionally entitled to a hearing on
their fitness before their children are removed from their custody,” except that “[i]n the
case of an imminent threat of harm, the state may take the child into custody without
prior court authorization or parental consent”; (e) “the state has a legitimate and
important interest in protecting the health and safety of minors™; (f) “requiring
adjudication of each parent will increase the burden on the state”; (g) “constitutional
rights do not always come cheap”; and (h) “Laird’s complaint is not moot.” (Citations

and quotation marks omitted.) However, for the reasons set forth in this opinion, I

33 Laird also argues that his equal protection rights were violated. However, he failed to
raise this issue at the trial court, and thus this issue is not properly before this Court. See
Walters v Nadell, 481 Mich 377, 387; 751 NW2d 431 (2008) (“[A] litigant must preserve
an issue for appellate review by raising it in the trial court. ... [Glenerally a failure to
timely raise an issue waives review of that issue on appeal.”) (citation omitted).
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respectfully disagree with the majority opinion’s conclusion that both parents are
constitutionally entitled to a jury trial on their fitness before children can be removed
from their custody and placed within the protective jurisdiction of the court.

5. THE CRUX OF THE PROBLEM

Concerning due process, it is always possible té extend additional procedural
rights and entitlements to persons who come into contact with the governnient, as
criminal defendants, public employees, consumers of public services, regulated parties,
recipients of social-services ‘beneﬁts, or parents of abused and neglected children.
Additional hearings and additional appeals can always bé convened, more protective

rules of evidence can always be prescribed, and broader compliance with ever finer

S
.details of process can always be required. There is simply no end to the argument that

“fairness” requires something more, and there is little specificity in the Due Process
Clause that either sustains or refutes most such argurﬁents.

- It is for this reaéon that the principle of deferen;:e to the constitutional judgments
of the legislative and executive branches is of critical importance here. The threshold
“presumption of constitutionality” of laws and rules enacted by th; accountable branches
of government is not a principle of jurisprudence deserving of mere passing reference,
but, particularly in realms suchvas that of due process in which the constitutional text is so
relatively open-ended and arguably compatible with alternative understandings of
“fairness,” it is a presumption necessary to ensuring that the judgments of the people and

their elected representatives are not casually replaced by the contrary jlidgments of the

judiciary.
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What lies at the heart of the “presumption of constitutionality” is that the 1t‘)urden
of persuasion rests heavily with the party seeking to upend the legal status quo to
compellingly demonstrate that the people’s elected representatives have erred in their
understanding of the Constitution, and thus that the extraordinary power of judicial
review should be exercised to strike down what has been enacted in the course of
republican governance. As the breadth and open-endedness of a constitutional provision
becomes increasingly pronounced, this does not become a warrant for the exercise of
judicial discretion and intervention, but instead a warrant for the exercise of judicial

deference-- a respect for a broad range of judgments on the part of the legislative and

~executive branches. For when it is uncertain whether the people’s representatives have

acted within the purview of the Constitution, when peoplé can reasonably disagree abbut
whether a particular procedure is or is not required by due process, it is then that the
“presumption of constitutionality” becomes most important. Otherwise, the presumption
is little more than cant, mere formalism, as opposed to a genuine limitation on the
exercise of judicial power within our constitutional architecture of separated powers.

The “presumption of constitutionality,” if it means anything, signifies that the
burden rests upon the judiciary, as a precondition to the invalidation of a law enacted
through the representative process, to affirmatively demonstrate incompatibility of that
law with the Constitution. It is not the péople’s obligation to demonstrate
constitutionality, but the judiciary’s obligation to demonstrate the contrary. It is simply
not enough that a tribunal believes that it would be “better” to do things differently than

the people have chosen. Rather, it is the court’s obligation to establish that under no
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reasonable understanding of the Constitution could it countenance what the people have
understood it to countenance.

What is further implicit in the “presumption of constitutionality” is that the
legislative and executive branches must be viewed as no less committed than the judicial
branch to upholding the Constitution, the principles of which inciude that ciﬁzens who
interact with the government must be treated fairly and in éccordance with the
requirements of due process. Legislators, governors, and members of the cabinet each
take an oath to suppoft the Constitution, just as do judges. And it must be presumed that
because the former are reasonably capable of reading the Constitution-- a document
never intended to be the exclusive province of lawyers and judges, but intended to be
accessible to all citizens-- legislators, governors, and members of the cabinet are also
reasonably capable of comprehending their obligations under the Constitution, and
reasonably capable of acting in accordance with these obligations. All of this is implied
by the “presumption of constitutionality,” and it is a presumption, if the separation of
powers is to be maintained, that must be taken seriously when the representatives of the
people act on behalf of those in whose name the Constitution was ratified.

And for at least 70 years, not only have the legislative and executive branches of
this state acted to protect the interests of abused and neglected children through the
enactment of laws that have allowed for the one-parent doctrine, but the judicial branch
itself during this time has understood the laws underlying this doctrine to be fully
constitutional, regularly reviewing and applying their provisions in countless numbers of
cases involving abused and neglected children and their parents. No court of this state

has previously understood these laws to run afoul of the supreme law of the land or of our
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state. At least not until today, when the people and their representatives have been newly
informed that “fairness” now requires something considerably more.

What is it today that accounts for the nullification of the one-parent doctrine and
(althbugh it does not expressly say so) the laws that form this doctrine? What is it today
that accounts for the conclusion that the accountable branches, as well as the judiciary,
have for all these years erred by believing that the protections and guarantees conferred
by our laws on the parents of abused and neglected children were sufficient under the
Constitution? Is there some newly minted decision of the United States Supréme Court
that has now compelled these conclusions? None that the majority opinion identifies.

Are there new statutes or amendments that have been enacted by our Legislature that now

warrant these results? Again, none that are cited. Are there new executive-branch

t

policieé or child-protective measures that have been introduced that now require these
changes? None that are referred to. And is there any suggestion whatsoever that there
has been some miscarriage of justice in the present case, or more generally that there
have been injustices regarding our state’s treétment of parents of abused and neglected
children, or indeed even a single case indicative of serious shortcomings in this process?
The majority opinion apprises us of none. )

: The majority opinion likely presages that this will be the first of many decisions of
this Court elaborating ever more finely on what “fairness” requires in the context of the
parents | of abused and neglectéd children. There is no principled stopping point
articulated that raises any barﬁer to future case-by-case-by-case expansions of due |

process. And as invariably tends to occur when matters that were once the subject of

representative decision-making become “constitutionalized,” there will be a long line of
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future decisions in which additional procedures, details, and hearings are successively
layered on the child-protective process by the judiciary, ever more closely perhaps
tracking the procedures, details, and hearings of the criminal justice process. As a result,
the final disposition and placement of abused and neglected children will become
increasingly delayed by trials and legal procedures, requiring, despite every justice’s

obvious solicitude for their interests, that abused and neglected children remain for

-extended periods in what child-protective workers might understandably view as a less-

than-secure environment. And also as a result, the judgments of legislatures and
governors, reached after committee and administrative hearings, the testimonies of
witnesses of a wide variety of viewpoints, public debates inside and outside the chambers
of government, and even occasionally after elections, will be replaced by the

¢

determinations of appellate judges, in which each new procedure, detail, and hearing

b

becomes an issue of “constitutional right” and “entitlement.” And thus once again, the
realm of the lawyer and the judge expands, and the realm of ordinary citizens and those
elected to represent them diminishes. |

Our legislative and executive branches have adopted a broad array of procedures
in support of the due process rights of the parents of the abused or neglected child. In the
present case, Laird was afforded notice of multiple proceedings, an attorney to represent
his interests at these proceedings, and an opportunity to be heard at these proceedings.
Yes, more procedures, more details, more hearings, and more “constitutional” guarantees
could doubtlessly be constructed by this Court, but again it is always possible to fill iﬁ the

blanks of the Due Process Clause with more “rights” and “guarantees,” albeit at some

point only at a cost to other legitimate rights and interests, in this case those of the abused
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or neglected child. The majority opinion is quite correct in recognizing that
constitutional rights “do not always come cheap.” However, it is for precisely that
reason-- that there are, in fact, costs to the devising of new constitutional rights;- that a
Court should take the utmost care, and exercise the utmost judicial humility, in deferring
to the judgments and expertise of those public actors best equipped to reasonably balance
the interests of abused and neglected children and their parents coming from seriously
dysfunctional homes. And it is for the samé reason that this Court should exercise the
utmost care, and exercise the utmost judicial humility, in ensuring that any new
expression of “constitutional rights” is genuinely grounded in the text and hiéfory of the
Constitution and that the contrary judgments of the Legislature and the Governor are
equally genuinely incompatible with that Constitution. Precisely because constitutional
rights “do not always come cheap,” this Court should seek to ensure that the
“presumption of consﬁtutionality” is faithfully honored to the point at which it can be
genuinely said that the costs incurred by a new “constitutional right” must be incurred

because that is what the Constitution compels, and the Constitution compels nothing /ess.

IV. CONCLUSION

For these reasons, I would affirm the trial court and hold that In re CR correctly
held that the one-parent doctrine, which has been a part of our statutory scheme for more
than 70 years, is not unconstitutionai under the Due Process Clause of the Fourteenth
Amendment. The Legislature has adequately protected the due process rights of a parent

of an abused or neglected child (a child whose other parent has already been adjudicated
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unfit) by requiring a hearing on the parent’s fitness before the state can interfere with his

or her parental rights.

Stephen J. Markman
David F. Viviano
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